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QUESTIONS PRESENTED 

A. Whether the trial court’s finding the bulldozer was left 
in a negligent manner was supported by substantial 
evidence. 

B. Whether the trial court erred in presuming that a 
typical nine year old child was incapable of negligence 
and for that reason was incapable of providing an 
efficient intervening cause. 

C. Whether a general contractor has a duty to the owner 
of property adjoining his construction site and to his 
sub-contractor to prevent trespassing children from 
coming on the construction site and driving sub-con¬ 
tractor’s tractor into a building on the adjoining prop¬ 
erty. 
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No. 12,250 


JAY MOUNT, Appellant, 
v. 

HOME LAUNDRY AND DYEING COMPANY, INC., a 
corporation, to the use of Central Manufacturers’ 
Mutual Insurance Company, a corporation, and 

CORY CONSTRUCTION COMPANY, INC., a corpora¬ 
tion, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is a suit for property damage to a building owned 
by the appellee, Home Laundry and Dyeing Company, 
Inc., in the District of Columbia, that was sustained when 
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a tractor owned by the appellant struck the said building. 
(J.A. 2). The District Court’s jurisdiction was founded 
upon D. C. Code §§ 11-305, 11-306 (1951). After a final 
judgment entered upon findings of fact and conclusions of 
law in favor of the plaintiff and in favor of defendant, 
Cory Construction Company, Inc., on both the plaintiffs’ 
claim against it and the cross-claim of this defendant, 
against Cory Construction Company by the District Court, 
which tried the cause without a jury, this defendant ap¬ 
pealed. Jurisdiction is vested in this court by virtue of 
Title 2S, Section 1291, United States Code. 

STATEMENT OF THE CASE 

This is an appeal from the judgment of the District 
Court entered upon the findings of fact and conclusions 
of law of the trial court in favor of the plaintiff and de¬ 
fendant, Cory Construction Company, Inc., after trial by 
the court without a jury. (J.A. 12, 13). This action was for 
property damage to a building owned by the plaintiff, 
Home Laundry and Dyeing Company, Inc., that was sus¬ 
tained when a diesel tractor owned by defendant, Jay 
Mount, was set in motion by small boys on property that 
was being improved by the defendant, Cory Construction 
Company, Inc. and caused to travel to and strike the 
plaintiff, Home Laundry and Dyeing Company’s building 
on adjacent property. (J.A. 2). The Home Laundry 
and Dyeing Company subrogated to plaintiff, Central 
Manufacturers’ Mutual Insurance Company, for the full 
amount of its damage. At the conclusion of plaintiffs’ 
case, defendant, Jay Mount, moved for judgment in his 
favor. The motion of defendant, Jay Mount, was denied 
(J.A. 40). Defendant, Cory Construction Company, Inc., 
moved for judgment in its favor at the close of plaintiffs’ 
case, both as to the claim of plaintiffs and the cross-claim 
of this defendant and the court after reserving decision 
thereon, granted the motion at the close of all the evi¬ 
dence (J.A. 12). This appeal is from the refusal of the 
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trial court to grant the motion of Jay Mount, the trial 
court’s action in granting the motion of Cory Construc¬ 
tion Company, and from the findings of fact and conclu¬ 
sions of law. 

The evidence adduced at the trial of this cause estab¬ 
lished that defendant, Cory Construction Company, en¬ 
gaged defendant, Jay Mount, to furnish a bulldozer and 
its operator for the purpose of grading property on which 
Cory was to erect two and four family dwelling units (J.A. 
50). Pursuant to this contract, defendant, Jay Mount, 
furnished an Allis-Chalmcrs IID 7 diesel bulldozer and an 
operator. The bulldozer was operated on the site of Cory 
Construction Company’s project from seven-thirty one 
morning until the grading work was completed at four 
o’clock that same afternoon (J.A. 41). The evidence 
further established that the bulldozer could not be re¬ 
moved from the project site at the completion of its grad¬ 
ing operation due to a prohibition by the District of Co¬ 
lumbia government against moving equipment of this size 
on the highways between four and six o’clock in the eve¬ 
ning (J.A. 54, 55). 

The bulldozer operator, an employee of Jay Mount, 
therefore, shut the bulldozer off at approximately four 
o'clock by closing the throttle, thus shutting the fuel sup¬ 
ply; engaging the clutch; placing the bulldozer blade on 
the ground; placing the gearshift in the neutral position; 
closing the air supply lever and disconnecting the starter 
bar which runs from the floorboard under the hood to the 
top of the bulldozer’s starter box, and thus transfers the 
pressure of the operator’s foot to a button on the starter 
mechanism that activates the bulldozer engine (J.A. 42,43). 

When the operator left the bulldozer in that condition 
there was on duty at the project site a night watchman, 
who was employed by Cory Construction Company (J.A. 
30). Less than an hour after the operator left the bull¬ 
dozer, despite the presence of this watchman, four young 
boys, the oldest of whom was nine years old, and none of 



whom wore shown to have any familiarity with the opera¬ 
tion of bulldozers, were successful in starting this diesel 
bulldozer in forward motion by manipulating its several 
levers, buttons and other operating devices (J.A. 39, 62, 
63). 

The boys then jumped from the bulldozer and it pro¬ 
ceeded without human control across the project site and 
into the wall of the plaintiff, Home Laundry’s building on 
the adjacent property (J.A. 32, 33). The parties stipulated 
that the damage sustained by the building and equipment 
therein, tp which the Central Manufacturers’ Mutual In¬ 
surance Company is subrogated, was in the amount of 
three thousand, three hundred and thirty-five dollars and 
four cents (J.A. 13). 

The testimony of the bulldozer operator concerning the 
condition in which the bulldozer was left with respect to 
its gear shift, clutches, air lever, throttle, blade and 
starter bar was uncontradicted. During the course of the 
trial plaintiff and defendant Mount each offered the testi¬ 
mony of two experts in the field of bulldozer operation. 
Each of these four men agreed that several specific opera¬ 
tions in almost perfect sequence were necessary to put 
an Allis-Chalmers III) 7 bulldozer in forward motion when 
it is left on a decline of more than three percent in a 
warm condition with its clutch engaged, its air lever closed, 
its throttle shut off, its gear shift in a neutral position 
and its blade on the ground (J.A. 42, 43). It was further 
established that if the starter rod was disconnected from 
the lever on top of the starter box, as was the fact in 
the situation at bar according to the uncontradicted testi¬ 
mony of the operator, it is then impossible to start the 
engine without moving a lever on top of the starter itself 
by reaching under the hood with a hand or a stick from the 
side of the motor (J.A. 42, 44, 2S, 53). 

The trial court in its findings of fact, over the objection 
of this defendant, found that the bulldozer in question was 
very easily started when warm without making findings 
as to the evidentiary facts upon which this conclusion was 
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founded and despite the unanimous testimony by experts 
presented by the plaintiffs and this defendant that several 
individual and exacting operations were necessary to 
start the bulldozer in motion if the starter bar was in 
proper position, and the unchallenged testimony that a 
further operation was necessary if the bar was discon¬ 
nected (J.A. 9, 10). 

The court found that the bulldozer had been left in 
gear with its starter bar connected, over the objection of 
this defendant on the ground that the sole evidence on the 
condition of the bulldozer’s gear shift and starter bar 
was the testimony of the operator who said that he left 
it out of gear and that the starter bar was disconnected 
(J.A. 42, 43). 

The court, further found that the operator failed to 
avail himself of certain precautions that were available 
to him to render impossible the mischief on which the 
plaintiffs’ suit was based. The precautions cited were 
removal of the starter bar, placing the blade into the 
earth, and leaving the bulldozer on level ground or headed 
up an incline and against solid earth so that only an 
experienced operator could move it (J.A. 10). 

This defendant objected to the finding concerning the 
precaution available in disconnecting the starter bar as 
the sole evidence in the record established that the bar 
was disconnected and further, it was undisputed that this 
precaution would not make it impossible to start the motor 
but only more difficult, as the lever on the starter box could 
be manually operated or moved with a stick or similar 
objects. 

The court’s finding that only an experienced operator 
could start the bulldozer if it had been left on other than 
a declining surface with its blade inserted in the ground 
was objected to by defendant, Jay Mount, on the ground 
that the unanimous testimony, including that of one of the 
young boys, supported the contradictory conclusion that 
once the motor was started the blade could be readily 
raised by moving an accessible lever and the testimony 
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of the experts concerning the effect of grade on the pre¬ 
requisites of starting the tractor established that a declin¬ 
ing grade did not diminish the number of steps necessary 
to start the machine, but simply allowed it to move from 
a standing position in more of its four forward gears 
(J.A. 63, 79). 

The court’s finding that the operator could have taken 
the precaution of placing the bulldozer against solid earth 
was objected to as inconsistent with the court’s finding on 
the record that no mound of solid earth was present on 
the building site (J.A. 79, SO). 

This objection was based on the inconsistent position 
taken by the trial court in expressly disbelieving the oper¬ 
ator’s testimony that he had left his bulldozer behind a 
mound of dirt on the ground that no such mound existed 
and then finding him negligent in not taking the precau¬ 
tion of parking the tractor behind a mound that did not 
exist. (J.A. 79, SO). 

Objection was made by defendant, Jay Mount, to the 
court’s finding that the operator had left the bulldozer 
unattended as it was unquestioned that at all times from 
the moment the machine was parked to the happening of 
the accident out of which this litigation arises, there was 
present on the site a watchman employed by defendant, 
Cory Construction Company, whose duty it was to keep 
children and other trespassers off the property under 
construction (J.A. SO, SI). 

This defendant also objected to the trial court’s finding 
that the nine year old boy, who testified during the trial, 
was incapable of negligence by virtue of his youth and 
therefore his role in causing the damage complained of 
could not be regarded as an efficient or intervening cause 
(J.A. SI). 

STATEMENT OF POINTS 

The trial court erred in finding without substantial evi¬ 
dence that the appellant, Jay Mount’s, operator left the 
bulldozer in a negligent condition in which it could be 
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easily started by young boys. The trial court also erred 
in finding without substantial evidence that the operator 
was negligent in failing to take certain available precau¬ 
tions, and that his acts and not the conduct of the boys 
were the proximate cause of the plaintiffs’ damage. 

SUMMARY OF ARGUMENT 

The evidence submitted in the trial of the instant case 
is susceptible of but one fair interpretation and that is 
that the damage for which the plaintiffs sought compensa¬ 
tion was the result of a most improbable series of events 
that was beyond the scope of foreseeability of a reason¬ 
ably prudent man, and that the actions of the bulldozer 
operator were in conformity with the caution expected 
of a reasonably prudent person. 

1. The bulldozer, which is not constructed with an igni¬ 
tion key or switch, was parked in and left in such a 
manner as w T ould preclude the probability that it -would 
be put in motion by three boys nine years old and younger. 

(a) The sole description of the position of the bull¬ 
dozer’s controls when it was parked was offered by the 
operator, who stated that the air lever was shut, the 
throttle was shut, the clutch was engaged, and the gear 
shift was in the neutral position. 

(b) The unanimous testimony of the witnesses and 
photographs of the machine entered as exhibits amply 
demonstrated that the controls of this diesel bulldozer 
bore no resemblance to their counterparts in an automobile. 
The only one of the small boys wiio took the stand testified 
that he had not observed the bulldozer wiiile it was being 
operated during the day. Therefore, the record is devoid 
of evidence that the boys could have started the bulldozer 
by mimicking their elders. 

(c) Every expert, without distinction as to the party 
wiio offered him, explained that in order to start the 
bulldozer motor in the condition in which it was left it 
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was necessary to open the throttle, open the air lever 
and activate the starter. Each expert then testified that 
the tractor could only then be put in forward motion by 
disengaging the clutch, putting the gear shift in one of 
the forward speeds and re-engaging the clutch. 

(d) The experts also agreed that it was necessary to 
activate the starter by moving a small lever on top of the 
starter box under the hood when the starter bar, that 
passes from the interior of the floor board to the starter 
box, was disconnected as was the fact in this case according 
to the uncontradicted testimony of the operator. 

While the happening of the accident precludes the con¬ 
tention that it was impossible for the youths to start this 
complex machinery in forward motion, it is equally appar¬ 
ent that the activity of the small boys which was described 
by one of them as pushing some levers and a black button 
would satisfy both the quantitative and qualitative pre¬ 
requisites of putting the bulldozer in forward motion 
toward plaintiff’s building on the adjoining premises. 

2. The bulldozer was not left unattended as found by 
the trial court in finding this defendant’s operator guilty 
of negligence. In determining the character of the oper¬ 
ator's conduct in the light of all the circumstances, the 
trial court should have considered that the bulldozer was 
left on a construction site, 100 feet by 85 feet, on which 
was stationed by the general contractor, a night watchman, 
whose assignment it was to keep children and adult tres¬ 
passers off the property. The trial court erred when it 
found that the bulldozer was left unattended on the ground 
that the watchman was Cory Construction Company’s 
employee and not the employee of Jay Mount, who brought 
a bulldozer on the property as a sub-contractor for one 
day’s employment. 

3. The trial court erred in finding that the acts of a 
typical nine year old boy could not constitute negligence 
and that therefore his actions could not be an efficient 
or intervening cause. 
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(a) It is settled in this jurisdiction that the ability of 
even an infant live years old to be guilty of negligence 
depends upon the degree of intelligence possessed by the 
individual child. The trial court, therefore, erred in invok¬ 
ing a presumption, that the child was incapable of negli¬ 
gence, that could be rebutted only by a showing that he 
was of advanced intelligence for his years. 

(b) The trial court mistakenly held that an actor must 
bo an intelligent actor in order for his actions to consti¬ 
tute an efficient intervening cause. This position must 
lead, as it did in the instant case, to a conclusion that 
liability for damages rests upon a prime actor whose 
reasonable conduct creates a condition that is diverted 
by a second actor and results in a highly improbable and 
unforeseeable injury to another. 

4. The trial court erred in granting the motion for 
judgment of defendant, Cory Construction Company. 

(a) The Cory Construction Company was the general 
contractor engaged in erecting several two and four family 
dwelling units on the scene of the events complained of 
by the plaintiffs. Onto that property Cory Construction 
Company invited many sub-contractors to perform several 
different and relatively minor roles in the construction 
project. While it was the duty of the sub-contractors to 
use and maintain the equipment they carried onto the 
property with reasonable caution for abutting property, 
it was the duty of the general contractor to provide ade¬ 
quate safeguards against irresponsible and mischievous 
trespassers. It is unreasonable and unduly burdensome 
to require each sub-contractor to provide a watchman or 
to erect locked housing for the tools and gear that they 
must place on the premises in order to fulfill the obligations 
of their sub-contracts. 

(b) The record conclusively establishes that Cory Con¬ 
struction Company failed to provide ample safeguards for 
the protection of plaintiff’s property against the danger 
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presented to it by mischievous children of whose presence 
and propensities it had notice. It was, therefore, error 
for the trial court to grant the motion for judgment by 
the general contractor on this defendant’s cross-claim 
against it, as the testimony of its own watchman, which 
stands without contradiction, demonstrates that not only 
was it a tort-feasor but that its negligence was active and 
primary in nature and only by virtue of its negligence was 
the result of the passive or secondary conduct of the 
defendant Jay Mount converted into a force capable of 
inflicting injury to plaintiffs. 

ARGUMENT 

I 

The Finding of ihe Trial Court That the Bulldozer Was Left 
in a Negligent Condition Was Unsupported 

There can be little question concerning the evidentiary 
facts of the instant appeal. It is only the unwarranted 
conclusions or ultimate facts that were found bv the trial 
court that are in controversy and are alleged to be errone¬ 
ous by your appellant. 

As to the condition in which the bulldozer was left by 
the operator there can be no question as only the operator, 
Floyd H. Dickerson, described the position of its controls 
and no contention was made that its engine was not warm 
at the time John Lee Richardson and his companions 
started it so as to make necessary the use of additional 
devices to attain a proper engine temperature before 
starting (J.A. 42, 43, 44). It is also agreed that this bull¬ 
dozer was not equipped with an ignition key or switch or 
with any locking device. 

Similarly, the unknowing manipulation of the controls 
of the tractor by the young boys was described by John 
Lee Richardson alone and his testimony that he had not 
observed the bulldozer in operation (J.A. 39), and the 
boys indiscriminately ‘‘pushed some levers and a black 
button” (J.A. 39) and later when called in rebuttal, 
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‘‘me and these three boys run up and jumped on the 
tractor and started playing. They were moving some 
levers”, (J.A. 62, 63), can not be disputed. 

The fact that the bulldozer did start is eloquent testi- 
monv to the fact that bv unintelligent and uncalculated 
manipulation of the air lever, throttle, clutch, gear shift 
and starter, the youngsters arranged the controls in 
proper sequence and into the only combination of positions 
in which the machine would start in forward motion. 

The plaintiff offered the testimony of two experts in 
the field of bulldozer operation. The first, George M. 
Waldrop, agreed with defendant, Jay Mount, that four 
procedures were necessary to start the bulldozer engine, 
open the air shut off valve, open the throttle, disengage 
the clutch and depress the starter bar (J.A. 17, 18). He 
also agreed that in order to put the bulldozer in forward 
motion it was necessary to perform three additional steps 
in raising the hydraulically controlled blade by rotating 
a small lever, engaging the transmission and re-engaging 
the clutch (J.A. 17, 18). 

Both Floyd H. Dickerson and defendant, Jay Mount - , 
who testified as experts for appellant, expressed opinions 
that the same seven steps described by Mr. Waldrop were 
necessary to put the bulldozer in motion (J.A. 43, 44, 51). 
The second expert witness for the plaintiff, Edwin J. 
Walker, concurred with the other experts except that he did 
not include raising the blade among the necessary steps. 

The extent of the improbable mischance that resulted in 
the plaintiffs’ damage is further illustrated by the testi¬ 
mony of experts Walker, Dickerson and Mount, who de¬ 
scribed the further procedure necessary when the starter 
bar is disconnected from the lever on top of the starter. 
Each of these experts agreed that when this precaution 
is taken there is no contact between the starter under the 
hood and the controls available in the driver’s cockpit so 
that the starter may be activated only by reaching under 
the hood from the side of the tractor with a hand or 
stick (J.A. 28, 44, 53). 
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A strikingly similar situation involving a caterpillar 
tractor was presented to the Court of Appeals of Louisiana 
in Tabary v. New Orleans Public Service, Inc., (La. App. 
1932) 142 So. S00; wherein the court applied the follow¬ 
ing rule: 

“It is not the duty of the owner of such machinery 
to so guard it that it will be impossible for any one 
to tamper with it. It is only the naturally to be 
expected acts and results against which he must guard, 
and it is not to be expected that a person old enough 
and large enough to be successful in his efforts to 
start such machine will be so meddlesome as to at¬ 
tempt to do so.” 

In that case the operator of the tractor, which, like the 
one in the ease at bar, was built without a removable key 
or locking switch by a well known manufacturer, parked 
it on a public highway and left it unattended while he drove 
an automobile to obtain his lunch. The tractor there was 
left with the spark retarded, the clutch disengaged and the 
fuel supply cut off. Twenty minutes after the tractor was 
parked two boys, twelve and thirteen years old, began 
manipulating its control levers and attempting to “crank” 
the machine. By moving one of the levers the electric 
ignition was turned on and by moving another combustible 
gas was sucked into the cylinders. The younger boy then 
“cranked” the engine by jumping on the crank and simul¬ 
taneously the thirteen year old boy managed to shift the 
transmission into reverse gear. The tractor moved back¬ 
ward and crushed a three year old boy who had been 
playing behind it. The parents of the deceased child sued 
the owner of the tractor, who was awarded a judgment by 
the trial court that was affirmed on appeal. 

Appellant submits that the ruling of the court in the 
Tabary case, supra, was correct and sound and that a 
similar holding is even more appropriate in the case at 
bar where injury to another was even more improbable 
because the tampering children were of less mature years, 
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the tractor was left on attended property and was of a 
more complex and unfamiliar design than the gasoline 
operated tractor in the cited authority. 

The case of Kressine v. Jamesville Traction Co., 175 Wis. 
192, 184 N.W. 777 (1921), posed this same question to the 
Supreme Court of Wisconsin after a jury had returned 
a verdict for the plaintiff below and the defendant had 
appealed. The court there held that a trolley car com¬ 
pany was not under a duty to render its streetcars harm¬ 
less under every conceivable circumstance by dismantling 
and disempowering them in anticipation of the consequence 
of unusual or extraordinary conduct or precocious ingenu¬ 
ity on the part of a group of young boys. 

The Kressine case involved boys eight and nine years 
of age who drove an unattended streetcar that was left at 
the end of a line by defendant’s employees. The evidence 
showed that the defendant company had notice that these 
boys were in the habit of climbing through the windows 
of parked streetcars and playing in and about them. It 
was also established that motormen had allowed the boys 
to climb to the top of cars to release the trolley pole from 
its fastenings and place it in position against the trolley 
wire and that they had on occasion paid the boys a penny 
for doing so. On one or two occasions prior to the time the 
Kressine boy was injured, the boys had raised the trolley 
pole, climbed into an unattended trolley car, and by some 
means not described, had started the trolley car in question. 
It was not proved that defendant knew that the car had 
actually been started by the boys. 

There was testimony of several precautions allegedly 
taken to prevent the starting of the streetcar when it was 
left by the motorman prior to the accident out of which 
the case arose. Because of effective cross-examination on 
the subject of the precautions only two were accepted as 
fact. These were that the trolley pole had been lowered 
and tied in place and that a device identified as a con¬ 
troller had been removed. 
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With the streetcar in that condition, the boys raised the 
trolley pole, and by improvision placed an insulator in the 
controller shaft to serve in place of the controller, threw 
an overhead switch and drove the streetcar into the plain¬ 
tiff's three-year-old son. Plaintiff brought suit and re- 
ceived a verdict from a jury. On appeal the judgment 
below was reversed and remanded with instructions to 
dismiss the complaint. 

Of the defendant’s duty under the circumstances the 
court there said: 

“In the first place, it should hardly be required to 
anticipate that boys of eight or nine years of age 
would crawl on top of the streetcar and untie the 
trolley pole, so that it might be placed in contact with 
the electric wire; but even should it be held to such 
an anticipation, certainly it could not be held to 
anticipate that these boys would seize upon an imple¬ 
ment never used for that purpose and make it serve as 
a controller.” 

In the instant case the trial court imposed upon the 
operator a duty to anticipate ingenuity on the part of 
eight and nine year old boys that would embarrass the 
parents of the youngsters in the Kressine case for their 
sons’ dullness. While the trial court below minimized the 
feat performed by young Richardson and his companions 
by finding that the bulldozer’s controls were left in such 
a posture that the boys had only to step on the starter bar 
to start the tractor in motion, this conclusion is totally 
without support in the testimony of the operator and it is 
conclusively rebutted by the bov’s testimony that his com- 
panions pushed some levers and a button (J.A. 39, 62, 63). 
If the controls had been adjusted to the proper starting 
position when the boys climbed onto the cockpit, then their 
manipulations would have destroyed the unsafe alignment 
of the controls and at once, made it necessary to reinstate 
the condition necessary to move the tractor and rendered 
their feat in starting it even further beyond the realm of 
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forseeable events than it would have been if the operator 
had been correct. 

If the operator is to be believed, there is no question, in 
view of the unanimity of expert opinion, that the boys 
must have opened the air lever and partially opened the 
throttle before either stepping on the starter or depressing 
the lever on the starter, depending upon whether it was 
disconnected or not, in order to start the engine and that 
they must have disengaged the clutch before putting the 
transmission in a forward gear and then re-engaged the 
clutch in order for the bulldozer to proceed toward plain¬ 
tiff’s building. 

The trial court chose to disbelieve the operator and to 
find that the machine was left in gear and ready to start 
in motion upon application of the starter (J.A. 9), on 
the strength of the Richardson boy’s testimony that he 
stepped on something coming out of the floor and the bull¬ 
dozer started moving (J.A. 62, 63). This conclusion dis¬ 
regards the same witness’ testimony that levers and a 
button were moved by the other boys before he stepped on 
the object on the floorboard. 

The record admits of but one logical interpretation. 
The air lever and throttle were shut off, the clutch was 
engaged and the gear shift w T as in neutral. The boys in 
their play, by mischance, opened the air lever and throttle, 
disengaged the clutch, put the transmission in gear, re¬ 
engaged the clutch and then Richardson stepped on the 
starter or another boy depressed the proper lever under 
the hood. The record presents neither reason to doubt 
the operator and the experts in testifying that it was 
necessary to adjust several devices nor to doubt the boy 
in testifying that the several adjustments were in fact made 
before the bulldozer started. The record provides no 
evidence upon which the finding of the trial court can be 
predicated. 

Appellant does not urge that this interpretation of the 
record is a description of a familiar or common happen- 
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ing, such coincidence is rare in human experience. Yet, it 
is the sole conclusion of which the record is susceptible 
and it is upon the unlikely nature of the event that he 
relies in resisting the imposition of liability. The pro¬ 
pensity of children to mimic adults frequently explains 
actions on their part which are surprisingly beyond the 
intelligence and maturity of the child. Such an explanation 
is unavailing to explain the happening in question since 
the controls of an Allis-Chalmers IID 7 bear no re¬ 
semblance to their counterparts in the family automobile 

and there is no evidence that the bovs had observed 

•> 

Dickerson operate the bulldozer (J.A. S3. 84, 8b). John Lee 
Richardson expressly stated that he was without the benefit 
of watching the bulldozer in operation (J.A. 39). 

The improbability of children starting this machine is 
heightened by a consideration of the presence of Cory 
Construction Company’s watchman, Norman Blackwell. 
Blackwell testified that he was present when the bulldozer 
was parked and at the time it was started by the boys 
(J.A. 31. 32). He also said that he had chased children 
from it at intervals during the afternoon and efforts were 
diverted to children who were playing on a lumber pile 
when Richardson and his companions succeeded in starting 
the bulldozer (J.A. 30. 31). The bovs, therefore, not onlv 
performed a feat beyond their capacity for mechanical 
knowledge, but they were compelled to do it within the 
time made available by the watchman’s attention to other 
portions of the construction site. 

The presence of the watchman inserts in this case a 
factor not found in either the Tabari) or Krcssive cases 
as the machines involved there were not left on property 
on which a watchman was stationed. In each of those cases 
it was held that the possibility of children starting the 
machine was so remote as to be beyond the orbit of reason¬ 
able anticipation. Appellant submits that applications of 
the sound rule of those cases is more compelling here, 
where the machine was not left unattended. 
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The trial court expresses the view that this position 
was untenable for failure to show an agency relationship 
between Jay Mount, the owner of the bulldozer, and the 
watchman and so stated in its findings of fact (J.A. SO). 

While appellant contends that the watchman and his 
principle, the general contractor, owed a duty to the plain¬ 
tiff to provide safeguards against injury to plaintiff’s 
property as a result of the construction it had undertaken 
whether the instrument of injury was brought onto the 
construction site by it or one of its subcontractors, 
appellant denies that it is essential to find a legal duty 
to him on the part of the watchman in order to consider 
his presence when determining whether or not the 
operator acted with reasonable caution. 

The character of an individual’s conduct must be deter¬ 
mined as reasonable or negligent against the backdrop of 
all the surrounding circumstances. Negligence is the 
omission to do something which a reasonable man, guided 
by those considerations which ordinarily regulate the 
conduct of human affairs, would do, or doing something 
which a prudent and reasonable man would not do. It 
must be determined in all cases by reference to the situa¬ 
tion and knowledge of the parties and all the attendant 
circumstances. 

The trial court erred in refusing to consider that Dicker- 
son left his bulldozer on the construction site with the 
knowledge that the watchman, a mature man, would be 
present in his absence. Apart from the question of the 
watchman’s legal duty to guard the bulldozer, the 
operator’s conduct should not be evaluated without con¬ 
sidering the circumstances that Blackwell was present 
and presumably he would not stand idle if children tam¬ 
pered with and attempted to start the bulldozer. 

Section 5S of the Traffic and Motor Regulations of the 
District of Columbia prohibits leaving an automobile, 
on a public street or place, unlocked and unattended and 
this court has decided that violation of that regulation is 



18 


negligence, Ross v. Hartman , 7S U.S. App. D.C. 217, 139 
F. 2d 14 (1943). Under the position of the trial court, an 
automobile owner who momentarily parked his car with¬ 
out locking it, but left an adult guest in the car would be 
acting in violation of the regulation since his guest owed 
no legal duty to him to guard or attend the driver’s 
property. 

II 

The Trial Court's Finding That the Operator Was Negligent 
in Not Taking Certain Precautions Were Unsupported 

The trial court found that the operator was guilty of 
specific acts of negligence in failing to avail himself of 
several precautions which would have made it impossible 
for his machine to be started. The court’s findings in this 
regard are, without exception, unsupported by substantial 
evidence. 

Among the available precautions cited by the court was 
the insertion of the bulldozer blade into the earth (J.A. 
10). Floyd Dickerson testified that he did take this 
precaution (J.A. 42). The watchman contradicted him 
on direct examination (J.A. 34), and on cross-examination 
explained that when he said that the blade was 
inserted in the ground in his signed statement shortly 
after the accident, he meant that only the corners 
of the blade were so secured. The lack of support for 
this finding is most adequately revealed by the testi¬ 
mony of John Lee Richardson who said that once the motor 
was started one of his companions pulled a lever and the 
blade raised (J.A. 63). Obviously, digging the blade 
into the earth would neither pose an impediment to for¬ 
ward motion to this machine that is designed for pushing 
soil with its blade nor would the blade be likely to be 
allowed to remain in the earth after the motor was running 
and supplying power to the blade’s hydraulic control. 

The trial court found that the operator was negligent in 
placing the bulldozer on a down-grade and in not placing 
it against a mound of solid earth and that if he had taken 
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these precautions, it would have been impossible for the 
children to move it (J.A. 10). These findings are 
patently devoid of merit. Expert Walker, the witness who 
discussed the effect of grade on the starting of an Allis- 
Chalmers IID 7, did not say that it was impossible or 
even difficult to start this model on an up-grade or on 
level ground. His testimony was that it could move for¬ 
ward from a standing position in all four gears when 
resting on a decline of three percent, while fewer forward 
gears supplied sufficient power to do so on lever or 
inclined ground (J.A. 29). 

The finding that the precaution of placing the front of 
the bulldozer against solid earth was omitted, is likewise 
unsupported. Operator Dickerson testified that he placed 
the front of the bulldozer behind a six foot hill of soil 
(J.A. 42). If the court had accepted this evidence as 
fact, there could be no finding of an omission of this safe¬ 
guard. However, the court explicity concluded that such 
a mound did not exist and on that basis rejected Dicker¬ 
son’s testimony on this score (J.A. 79, 80). 

Appellant concedes that evidence exists to support and 
to refute Dickerson’s statement that he parked behind such 
a barrier and that the trier of the facts is free to choose 
the account to be believed. However, it is clearly error 
to disbelieve the operator on a finding that the property 
was flat and without the mound of soil he described and 
subsequently find him negligent for not availing himself 
of a non-existent mound of soil. 

Either the mound existed or it did not. If it did, the 
trial court’s sole basis for disbelieving Dickerson is invalid 
and without foundation. If it did not exist, the precaution 
could not have been taken and it was obvious error to find 
negligence in not employing it. 

The operator was also found to have omitted the further 
precaution of removing the starter bar. Had this pre¬ 
caution been taken, the court found, only an experienced 
operator could have started the motor (J.A. 10). 
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Operator Dickerson testified without contradiction that 
lie had disconnected this bar from the switch on the 
starter (J.A. 42). The record is devoid of other evidence 
concerning the starter bars position. Dickerson’s testi¬ 
mony on 1 his subject is the only formulation in the record 
upon which a finding' can be made, yet he was disbelieved 
in tlie absence of contradiction. 

Jay Mount, testifying as an expert, explained that when 
the result of disconnecting the starter bar is to deprive the 
bar of any possible usefulness in starting the motor (J.A. 
32), consequently the finding of negligence in the 
operator’s failure to remove the bar is unfounded as re¬ 
moval offered no advantage over disconnection of the bar 
and the evidence that the bar was disconnected stands 
unchallenged by the testimony of any witness. 

Appellant further contends that he exceeded any legal 
duty when he took the precaution of disconnecting the 
starter bar and that if he had failed to do so his omission 
would not constitute negligence. The precautions taken 
in setting the bulldozer’s controls made the machine as 
secure as its design permitted as was the finding in the 
Tabor ij case, supra. Appellant takes the position ex¬ 
pressed in the Kressme case, supra , that it was under no 
duty to dismantle its equipment in order to make it safe 
in the event it was tampered with by trespassers. 

Ill 

The Trial Court Erroneously Held the Child Who Started the 
Bulldozer Was Presumed Incapable of Negligence and of 
Providing an Efficient or Intervening Cause 

The trial court erroneously held that John Lee Richard¬ 
son, who was a typical nine-vear-old at the time he started 
appellant’s bulldozer was presumed incapable of 
negligence in the absence of rebutting evidence that he was 
unusually advanced for his years and that he was in¬ 
capable of providing an efficient or intervening cause. 
(J.A. 11, 65, 66). 
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Initially, the presumptions known to the criminal law 
that govern the capacity of infants to form requisite 
criminal intent are not appropriate to determine the ability 
of a child to commit a negligent act in this jurisdiction. 
In the case of Capital Transit Co. v. Gamble, S2 U. S. App. 
D.C. 57, 160 F. 2d 2S3, this court expressed the prevailing 
rule, as follows: 

“There is conflict of authority on this point and we 
understand the rule to he that the question of the 
ability of a child of five to be guilty of contributory 
negligence depends on the child and the degree of in¬ 
telligence it is shown to have possessed.” 

If the abilitv of a child of five is to be determined in 
each individual instance upon his intelligence and maturity, 
certainly the trial court erred in invoking a presumption 
of incapacity to commit a negligent act in the case of 
John Lee Richardson, who was nearly twice the age of 
the Gamble child and was found by the court to be a typical 
child of his years (J.A. 11). 

The application of the presumptions of criminal capacity 
on the civil side was rejected by the Municipal Court of 
Appeals in a situation involving a three and a half year old 
child in Unkelsbee v. Home Fire Ins. Co. (D.C. Mun. App. 
1945) 41 A. 2d 16S, wherein the court said: 

“But there arbitrary presumptions may be regarded 
more in the light of a shield against the penalty of 
the law, founded on the theory that adequate punish¬ 
ment will be administered by parental authority than 
an obliteration of the offense. And in cases of tort, 
liability attaches regardless of age where the nature 
of the act is such that children of like age would realize 
its injurious consequences.” 

Apart from the unwarranted presumption that the boy 
was incapable of negligence, his age or maturity were in¬ 
correctly employed by the trial court in disposing of the 
question af causality. The role played by the boys was 
clearly an efficient intervening cause of plaintiffs’ damage. 
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There is no cogent rationale for the holding of the trial 
court below that an intervening cause must be an intelligent 
cause. It is of no significance in the law of causality that 
a beast rather than an adult person of great understanding 
provided the intervening force that resulted in a plaintiff’s 
injury so long as the prime actor, who created the condi¬ 
tion upon which the intervening force acted, was unable 
to foresee in reasonable prudence the intervention of the 
beast or the human actor and the consequent harm to 
others. This rule has been consistently applied even in 
situations where the intervening factor was a force of 
nature such as high winds and violent storms, where courts 
have held that the initial actor was insulated from liability 
where the occurrence or magnitude of the natural force 
was not such as should have been anticipated. Golden 
etc., transfer v. Brown, 209 Mich. 503, 177 N.W. 202; 
Mitchell v. Hahn, 131 Ark. 2S6, 198 SAY. 528. 

Appellant submits that in the case on appeal, in which 
there is no evidence to support a conclusion that the 
operator should have foreseen the improbable series of 
events that occurred after he left the bulldozer, the trial 
court erred in holding that, the operator’s conduct was the 
proximate cause of plaintiffs’ injury as the intervening 
forces were not of sufficiently high intelligence and 
maturity to constitute an efficient cause. 

IV 

The Trial Court Erred in Entering Judgment in Favor of 
Defendant. Cory Construction Company, Inc. 

Cory Construction Company found by the trial court 
to be entitled to judgment on both the claim of the plain¬ 
tiffs’ against it and the cross-claim against it by this 
defendant for indemnity or contribution. 

The District Court found that Cory was not liable to 
either party as it owed no duty to protect the property 
of the plaintiff from harm inflicted by trespassers who 
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started this defendant’s bulldozer and since Jay Mount 
was an independent contractor, bis negilgence could not 
be imputed to Cory. 

Apparently the trial court would impose upon each sub¬ 
contractor a duty to provide a watchman or erect a locked 
shed to house the equipment and tools that each brought 
onto the premises to perform the portion of the erection 
of the dwelling units for which he had contracted. 

Appellant’s bulldozer was on the premises in question 
for a one day grading operation (J.A. 41). Its presence 
on the premises at the time the boys started it was un¬ 
avoidable because of a prohibition against moving equip¬ 
ment of this size during the hours between four and six 
in the evening (J.A. 56). 

Appellant submits that the general contractor had the 
duty to provide an adequate staff of watchmen to prevent 
trespassers from coming on property under its sole con¬ 
trol to tamper with the equipment of its subcontractors. 
That Cory failed to discharge this obligation is established 
beyond doubt by watchman Blackwell, who describes his 
efforts to keep children away from the bulldozer and other 
objects on the premises and his inability to adequately 
prevent so many children under control (J.A. 30, 31, 32, 
36, 37, 3S). 


CONCLUSION 

Since the findings of the trial court that the bulldozer 
was left in a negligent condition and that its operator had 
negligently failed to take certain available precautions for 
the safety of plaintiffs’ property are without the support 
of substantial evidence and since the trial court erred in 
ruling that the boys who put in motion the force that 
caused plaintiffs’ damage w^ere presumed to be incapable 
of negligence and therefore incapable of providing the 
proximate cause of the injury, the judgment in favor of 
the plaintiffs against the appellant should be reversed. 

Since the trial court erred in entering judgment for 
the defendant, Cory Construction Company, on both the 
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claim of the plaintiffs and the cross-claim for indemnity 
or contribution by appellant, the judment in its favor 
should be reversed. 

Respectfully submitted, 

Paul K. Connolly 
Francis L. Casey, Jr., 
Attorney for Appellant, 

S10 Colorado Building, 
Washington, D. C. 

Hogan & IIartson, 

Of Counsel. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

268 Filed April 18, 1952 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1742-’52 

Home Laundry Dry Cleaning and Dyeing Company, Inc., 
a corporation, to the use of Central Manufacturers ’ 
Mutual Insurance Company, a corp., 1101 Raum St., 
X. W. Washington, D. C. Plaintiff , 


v. 

Jay Mount, 7408 Windale Road, Chevy Chase, Maryland, 

and 

Cory Construction Company, Inc<, a corporation, 1010 
18th Street, X. W., Washington, D. C., Defendants. 

Complaint 

(Negligence—Property Damage) 

1. This Honorable Court has jurisdiction of the within 
cause of action since the amount in controversy exceeds 
the sum of Three Thousand Dollars ($3,000.00), exclusive 
of interest and costs. 

2. The plaintiff is a corporation doing business within 
the District of Columbia. 

3. The defendant, Jay Mount, is a resident of the State 
of Maryland, engaged in business at periodic intervals 
within the District of Columbia. The defendant, Cory Con¬ 
struction Company, Inc., is a corporation doing business 
within the District of Columbia. 

4. On or about April 19, 1949, the defendant, Jay Mount, 
being the owner and operator of a bulldozer, was engaged 
in the operation of said bulldozer at a construction project 




at the northwest corner of Holbrook Terrace and Mon- 
tello Avenue, N.E., Washington, D. C., as an agent, servant 
or employee of the defendant, Cory Construction Com¬ 
pany, Inc., or in his own individual capacity. 

269 5. At the time and place aforesaid the defendant, 

Jay Mount, negligently and carelessly and in viola¬ 
tion of the traffic and motor vehicle regulations for the 
District of Columbia, left the said bulldozer inadequately 
and insecurely parked, or left said bulldozer unattended 
in such a manner that a boy of approximately twelve (12) 
years of age was able to, and did then and there start the 
said bulldozer and cause it to run into a building owned 
and occupied by the plaintiff, located at 1101 Raum Street, 
N. E., Washington, D. C. 

6. At the time and place aforesaid the defendant, Cory 
Construction Company, Inc., was then and there engaged 
in certain construction work, upon which work the said 
bulldozer was being used. Both defendants did negligently 
and carelessly fail adequately to provide safeguards and 
protection to prevent unauthorized persons, whose pre¬ 
sence was well known to them, or whose presence should 
have been known to them, to enter upon said premises and 
loiter about and play on and about said bulldozer. 

7. As a result of the negligence and carelessness of both 
defendants, the bulldozer owned by the defendant, Jay 
Mount, -was caused to be propelled into the building owned 
and occupied by the plaintiff aforesaid, causing great 
damage to said building and equipment and materials 
therein. 

8. By virtue of an insurance policy in existence at the 
time of the happening of the wrongs herein alleged, the 
Central Manufacturers’ Mutual Insurance Company paid 
on account of said damage the sum of Three Thousand 
Three Hundred Eleven and 04/100 ($3,311.04) Dollars, and 
is thereby subrogated to the extent of such payment. 
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Wherefore, the plaintiff sues both defendants and de¬ 
mands of and from them, or each of them, the sum of Three 
Thousand Three Hundred Eleven and 04/100 ($3,311.04), 
Dollars, plus interest and costs. 

Brault and Graham 

By Denver H. Graham 
Attorneys for Plaintiff, 

801 Transportation Bldg. 

********** 

270 Filed July 17,1952 

Answer to Complaint by Defendant Cory Construction 

Company. Inc. 

(Negligence—Property Damage) 

For answer to the complaint herein, the defendant, Cory 
Construction Company, Inc., states as follows: 

First Defense 

The complaint fails to state a cause of action upon which 
relief can be granted. 

Second Defense 

1,2,3. Defendant herein admits paragraphs one, two, and 
three of the complaint. 

4. Defendant herein admits the allegations of paragraph 
four, but denies that the defendant, Jay Mount, was an 
agent, servant, or employee of the defendant answering 
hereto. 

5. Defendant herein avers that it is without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraph five of the com¬ 
plaint. 

271 6. As to paragraph six of the complaint, defendant 
herein, admits that at the time and place, it was 

engaged in construction work upon which work the bull- 
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dozer owned by defendant Jay Mount was being used. De¬ 
fendant herein denies eacli and every other allegation of 
paragraph six. 

7. Defendant herein, in answer to paragraph seven of 
the complaint is informed that the bulldozer owned by 
defendant Jay Mount caused damage to a building, equip¬ 
ment, and materials therein owned by the plaintiff. Defend¬ 
ant denies that as a result of its negligence and careless¬ 
ness the bulldozer owned by defendant, Jay Mount, was 
caused to be propelled into the said building owned and 
occupied by the Plaintiff. 

8. Defendant herein is without knowledge or information 
sufficient to form a belief as to the truth of the allega¬ 
tions contained in paragraph eight of the complaint. 

Wherefore, the premises considered, defendant, Cory 
Construction Company, Inc., respectfully prays: 

That the action herein against said defendant answering 
hereto be dismissed with costs to the plaintiff. 

Lapiana and Weeda, by: 

Joseph G. Weeda 
Joseph G. Weeda 
1010 Seventeenth Street, N.W. 
Washington, D. C. 

#*#####•#* 

372 Filed Oct. 9, 1952 

Answer of the Defendant. Jay Mount 

First Defense 

The complaint fails to state a cause of action upon which 
relief may be granted. 

Second Defense 

The defendant, Jay Mount, denies that the Home Laun¬ 
dry Dry Cleaning and Dyeing Company, Inc., is a proper 
party plaintiff. 
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Third Defense 

1. This defendant admits that on April 19, 1949, a bull¬ 
dozer belonging: to him, while leased to the defendant, Cory 
Construction Company, Inc., was put into operation after 
the close of the working day by a person or persons un¬ 
known and was thereby caused to run into the plaintiff’s 
building, located at 1101 Raum Street, N. W., Washington, 
D. C. 

2. This defendant denies that such an occurrence was due 
to any negligence or carelessness on his part or on the 
part of his agents, servants or employees. 

3. This defendant further denies that there was 
273 any duty owed to the plaintiff by this defendant, as 
alleged in the complaint. 

4. This defendant is without knowledge or information 
sufficient to form a belief as to the existence or extent of 
the damage sustained by the plaintiff and is furthermore 
without knowledge as to any subrogation rights held by 
the Central Manufacturers’ Mutual Insurance Company. 

5. This defendant denies each and every other allega¬ 
tion of the complaint not herein specifically answered. 

Fourth Defense 

This defendant denies that any act of his, or of his 
agents, servants or employees, was the proximate cause of 
the plaintiff’s damage. 

Fifth Defense 

The injuries and damages, if any, allegedly sustained by 
the plaintiff were the result of the negligence and careless¬ 
ness of the of the operator of the bulldozer or of the de¬ 
fendant, Cory Construction Company. 
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Cross-Claim 

The damages, if any, allegedly sustained by the plaintiff 
resulted from the active or primary negligence of the de¬ 
fendant, Cory Construction Company, or, in the alterna¬ 
tive, the concurrent negligence and carelessness of said 
Cory Construction Company. 

"Wherefore, this defendant demands judgment against the 
Cory Construction Company for all or a contributable por¬ 
tion of any judgment which the plaintiff may recover 
against this defendant. 


Hogan & Hartsox 
By Geo. D. Horning, Jr. 

Paul R. Connolly 
Attorneys for Defendant , 
Jay Mount , 

810 Colorado Building, 
Washington 5, D. C- 

• ###*###•* 

275 Filed Jan. 14, 1954 

Pretrial Proceedings 

Statement of Nature of Case : 

This is an action for damages by insured to use of an 
insurer. Plaintiff claims that deft # 1 was the owner and 
employer of the operator of a bulldozer, and was engaged 
in operating it at a construction project as agent or em¬ 
ployee of deft. # 2, or in his individual capacity. Defend¬ 
ant 4r 2 being engaged in certain construction work upon 
which the bulldozer was being used; that defendants negli¬ 
gently failed to provide adequate safeguards and protec¬ 
tion to prevent unauthorized persons whose presence was 
well known to them, or should have been well known 
to them, to enter upon the premises and play on or about 
the bulldozer; that defendant # 1 negligently and in viola- 
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tion of the Safety Standards of Construction of the Mini¬ 
mum Wage and Industrial Safety Board, left the bull¬ 
dozer insecurely and inadequately parked, or unattended 
in such a manner that a boy approximately 12 years old 
started the bulldozer and caused it to run into the build¬ 
ing of plaintiff, causing property damage; that the use 
plaintiff paid the nominal plaintiff $3311.04 on account of 
such damage, and thereby became subrogated to such ex¬ 
tent, and claims damages therefor, against both defendants, 
jointly and severally. 

Defendant it 1 admits the happening of the accident, 
but denies any negligence on his part, or on the part of his 
agent, and also denies that any act of his or his agents 
was the proximate cause of the accident, and alleges that 
any injury sustained by plaintiff was caused by the negli¬ 
gence of the operator of the bulldozer or of defendant # 2. 

Defendant it 1 has filed a cross-claim against deft. it 2 
claiming indemnity or contribution, although at the pre¬ 
trial defendant it 1 could not suggest any theory by which 
he could recover indemnity. 

276 Defendant #2 has filed a pre-trial statement which 
is annexed hereto and made a part hereof, which 
states its position, both as to the principal claim and the 
cross-claim. Defendant # 1 denies any liability to it 2. 

Stipulations: The accident accurred at approximately 
4:15 P.M. An employee of defendant it 1 operated the 
bulldozer on the day in question, prior to the accident. 
Safety Standards Construction of the Minimum Wage and 
Industrial Safetv Board may be received in evidence with- 
out formal proof, subject to objections on the ground of 
relevancy. 

Dated January 14,1954 David A. Pine 

Pretrial Justice. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 
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277 Filed March 19,1954 

Findings of Fact and Conclusions of Law and Judgment 

This cause came on to be heard at this term upon the 
pleadings, testimony and the argument of counsel where¬ 
upon the Court, this 19th day of March, 1954, enters the 
following: 

Findings of Fact 

1. The plaintiff, Home Laundry Dry Cleaning & Dyeing 
Company, Inc. was, on April 19, 1949, the owner and occu¬ 
pant of a building located at 1101 Raum Street, N. E., 
Washington, D. C.; that said building was separated from 
a lot upon which the construction of certain apartment 
buildings had been undertaken by the defendant Cory Con¬ 
struction Company, Inc., by a public alley. 

2. That on said date, the defendant Jay Mount was then 
the owner of a bulldozer which had been in operation 
throughout that day from about 7:30 a.m. to 4:00 p.m. in 
excavating and grading upon the lot on which said build¬ 
ings were being built. 

3. The bulldozer in question was propelled by a Diesel 
engine and known as an Allis Chalmers Model HD-7, and 

weighed approximately eight tons; that the engine of 

278 said bulldozer required complicated maneuvers to 
start when cold, but that when the bulldozer had been 

in use and the engine was hot that it was very easily put 
into operation, even when in gear; that the said bulldozer 
had been in constant use from 7:30 a.m. to 4:00 p.m. at 
which time the motor was turned off by its operator, Floyd 
Howard Dickinson, who was an employee and agent of the 
defendant Jay Mount; that said bulldozer was then left by 
its operator in gear and in a manner in which it could 
readily be started by depressing the starter bar on the floor¬ 
board, located between the seat and the motor, and was left 
with its blade on a level with or above the earth and headed 
downgrade; that because of the manner in which the op- 
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erator had left the bulldozer, the bulldozer could very easily 
be put into motion by the slightest contact with the starter, 
and under these circumstances was a dangerous instru¬ 
mentality. 

4. That children of tender years had been observed play¬ 
ing upon said lot where the said bulldozer had been in op¬ 
eration throughout the day; that it had been necessary on 
occasions during the day for the operator to request the 
children to keep away from the bulldozer; that the operator 
of the bulldozer had observed throughout the day that the 
bulldozer was attractive to the children and that thev con- 
gregated around it when it was not in motion; that at the 
time he left the bulldozer in the condition described above, 
he observed several children of tender years playing near 
the bulldozer. 

5. That the said bulldozer could easily have been placed 
in a position so as to make it impossible for it to be put into 

motion by the action of a young child, namely, by dis- 
279 connecting the starter bar from the starter button 

on the engine and removing the same, by placing the 
blade of the bulldozer into the earth a sufficient depth so as 
to make it impossible for the bulldozer to be placed in mo¬ 
tion except other than by an experienced operator, and by 
placing the bulldozer in a position on said lot so that it 
would not be headed downgrade, and against solid earth 
which would make it impossible for it to move or to be 
moved except by an experienced operator; that the opera¬ 
tor of the bulldozer failed to take any of the said precau¬ 
tions, although he had been instructed by his employer to 
do so when completing his work at the end of the day and 
leaving the bulldozer on the site of a job, as was done in 
this case; that the operator violated his specific instruc¬ 
tions in the manner in which he left the bulldozer and that 
he was negligent in leaving the bulldozer in the manner in 
which he did. 
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6. That because of the manner in which the bulldozer 
had been left unattended by the operator, and the condi¬ 
tion of the motor, the position in which it was parked, and 
the position of the blade, and the failure of the operator 
to remove the starter bar or to take any other simple pre¬ 
cautions to prevent the starting of the motor, it was very 
easy for a child of tender years, by the slightest contact with 
the starter bar, to start the engine within a period of four 
hours after the motor had been turned off by the operator. 

7. That at about 4:15 p.m., and about 15 minutes after 
the motor had been turned off by the operator, three or 
four young boys ranging in age from eight to ten years, 
climbed onto the bulldozer and into the seat, and while play¬ 
ing with the levers one of the boys, namely, John 

280 Lee Robinson, who was then eight years and eleven 
months of age, touched the starter bar with his foot 
and the motor immediately started up and the bulldozer 
moved forward and continued in a forward motion until it 
struck the building heretofore described, owned by the 
plaintiff Home Laundry Dry Cleaning & Dyeing Company, 
Inc., was propelled through the brick wall of the building 
and came to a stop inside the building thereby causing sub¬ 
stantial damage to the building and laundry equipment in¬ 
side the building. 

8. That the said child was a typical child of his years, 
attracted to moving objects, and under the circumstances 
was not guilty of any negligence and was not an efficient or 
intervening cause so as to break the chain of causation. 

9. That the proximate cause of the damage sustained by 
the plaintiff was the negligence of the operator of the bull¬ 
dozer in failing to take the precautions which were required 
of him under the circumstances, as heretofore described, 
and in leaving the bulldozer in the manner heretofore de¬ 
scribed; that the plaintiff, under the circumstances, was 
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not guilty of any negligence but was an innocent victim of 
the negligence of the operator of the bulldozer; that the 
plaintiff, Home Laundry Dry Cleaning & Dyeing Company, 
Inc. was insured by the Central Manufacturers Mutual In¬ 
surance Company, a corporation, and by reason of said 
insurance policy paid to the plaintiff Home Laundry Dry 
Cleaning & Dyeing Company, Inc., for the damage to the 
building the sum of $1,339.80, and for damage to the equip¬ 
ment the sum of $1,971.24, plus $24.00 obsolescence, or a 
total of $3,335.04, which amount represents damages sus¬ 
tained by the plaintiff and to which sum the said insurance 
company is subrogated and entitled to recover. The amount 
of the damages was stipulated by the parties and plaintiff 
was therefore not required to prove the same. 

281 10. That the work being performed by the defend¬ 

ant Jay Mount on said construction project was being 
performed at the request of the defendant Cory Construc¬ 
tion Company, but that said Jay Mount was an independ¬ 
ent contractor and not an agent of the defendant Cory Con¬ 
struction Company; that there was no obligation on the 
part of the defendant Cory Construction Company to guard 
the equipment of the defendant Jay Mount and the defend¬ 
ant Cory Construction Company did not agree to guard 
said equipment nor did it assume such obligation by any 
act of its employees. There was no negligence on the part 
of the defendant Cory Construction Company which in any 
way contributed to the happening of this accident. 

Conclusions of Law and Judgment 

1. The motion for a directed verdict on behalf of the de¬ 
fendant Cory Construction Company which was made at 
the conclusion of the plaintiff’s case and on which motion 
the Court reserved its judgment is granted, and judgment 
is hereby granted in favor of the defendant Cory Con¬ 
struction Company, Inc. 
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2. Judgment is hereby entered in favor of the plaintiff 
against the defendant Jay Mount only in the sum of 
$3,335.04. 

James R Kirkland 
Judge 

• *#*#*##*# 
EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

4 Mr. Brault: Can it be agreed by all parties that 

the bulldozer in question was owned and operated by 
an agent of Jay Mount, defendant? I don’t think there is 
any question about that. 

The Court: Is that a stipulation of record now? 

Mr. Casey: Yes. 

**##***##* 

7 Mr. Brault: * * * 

Counsel have all agreed that the property dam¬ 
age in this case may be proved by these documentary 
pieces of evidence which I shall now offer; one being a 
proof of loss to the Central Manufacturers’ Mutual In¬ 
surance Company by the Home Laundry, Dry Cleaning & 
Dyeing Company, Inc., for $1,339.00 which I will offer as 
Plaintiff’s Exhibit No. A. 

#**##****# 

Mr. Brault: And the second one is similar proof of 
loss for an additional sum of $1,971.24. That is supposed 
to make a total of $3,335.04. 

9 George Melvin Waldrep 

was called as a witness by the plaintiff and, being first 
duly sworn, was examined and testified as follows: 

Mr. Brault: Before I interrogate this witness, Your 
Honor, we have also agreed that these photographs which 
are my property may be introduced, though they were 
filed as exhibits by counsel for the defendant in a motion 
for summary judgment and I want to use them for the 
purpose of interrogating this witness and for the enlighten- 
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ment of the Court. I will offer those as the next three suc¬ 
ceeding exhibits on behalf of the plaintiff. 

The Court: Any objection? 

Mr. Casey: Xo, there is not. 

The Court: Let them be received. 

(Photographs were marked as Plaintiff’s Exhibits D, 
E, and F, for identification and received in evidence.) 

• ••*#•*#•• 

Mr. Brault: These photographs represent the 
10 scene of the accident, various views, taken on the 
day following this accident by Mr. Leisure, who is 
here from the insurance company, and everyone agrees 
that they may be offered in evidence, and I offer those 
at this time as the next succeeding exhibits on behalf of 
the plaintiff. 

(Photographs were marked as Plaintiff’s Exhibits G-l 
through G-5, for identification and received in evidence.) 

###•••#*•« 

23 Q. I show you a picture which is marked Plain¬ 
tiff’s Exhibit D and ask you if you can explain to 

the Court what that picture represents. "What is that? 
A. It is an indication of an HD 7. 

**##**•##• 

24 Q. Can you, by looking at that photograph, ex¬ 
plain to the Court how you go about starting that 

unit, assuming that the weather is reasonably warm and 
that the motor is reasonably warm, that is, it has been 
in use during the day? 

The Court: Within an hour? 

Mr. Brault: Yes. 

The Witness: All the experience that I have ever had 
with Allis-Chalmers, if that engine had been cut off within 
two hours and it was in good shape, you could push that 
one button in, hit your starter and pull your throttle back 
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and it would start. That is if everything is in good condi¬ 
tion. 

#•#••••*•• 

37 Cross-Examination 

By Mr. Casey: 

Q. Is it your testimony, Mr. Waldrep, that all that is 
necessary to start the motor on an Allis-Chalmers HD 7 
is to push in the No. 1 button or the air button? A. Either 
air or fuel; whichever one cuts off. 

***•#••**• 

Q. And then pull out the throttle button or the throt¬ 
tle lever? A. Yes. 

Q. And then to step on the starter? A. Yes. 

Q. And after you have done that, Mr. Waldrep, what 

do vou have? What is the condition of the bulldozer after 
♦ 

you successfully have completed those three steps? A. To 
start it—I mean after the engine is running. 

Q. Is the engine running then? A. Well, it should be. 
Q. The bulldozer isn’t running, is it? A. No. 

Q. What would be necessary then to start the bulldozer 
running? A. Put your transmission in gear and en- 

38 gage your clutch. 

Q. Put your transmission in gear and engage 
vour clutch? A. And lift your blade. 

Q. How does one go about engaging the gear or putting 
a bulldozer in gear? A. Disengaging the clutch. 

Q. You must disengage the clutch? A. Disengage, yes. 
Q. And then what? A. Then put the transmission in 
gear. 

39 Q. Then the clutch, to disengage the clutch you 
must put it in gear, one of the forward gears, is 

that right? A. Yes. 
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Q. Then after the bulldozer is in one of those four for¬ 
ward gears, what is necessary then? A. If you want to 
go forward you must pick the blade up. 

40 Q. You must disengage your clutch, must you? 
A. Yes, to go forward. 

Q. How is that clutch disengaged? A. Down; all the 
way down. 

Q. Is that forward? A. Yes. 

Q. And to engage it you must pull it back? A. Pull it 
back. 

Q. Then, Mr. Weld rep, your testimony would be it 
would require three steps to start the engine or a bull¬ 
dozer and three additional steps— A. I wasn’t asked 
about running it. 

Q. And three additional steps to put the bulldozer in 
forward position, in your opinion, and a seventh step was 
advisable, that of lifting the blade? A. You lift the blade 
before you ever move, if you just want to move. 

Q. You would lift the blade before you could put the 
bulldozer in forward motion? A. Yes. 

Q. So then, Mr. Waldrep, it takes seven individ- 

41 ual steps, does it not, to put a bulldozer of this 
character in forward motion? 

The Witness: One, two, three, four, five six—where is 
the seventh one? 

Q. There were three steps, were there not, to start the 
motor? They concern the lever which either controls air 
or oil? A. Right. 

Q. The throttle and the starter? A. That is three, yes. 

Q. And then disengage the clutch? A. Maybe your 
clutch is disengaged. Maybe you can just pull it back 
when you start the engine. Maybe you can just put it in 
gear. 
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Q. But it is necessary, is it not, to see that the clutch is 
in proper position? A. That is right. 

Q. And would it not be impossible to perform the fifth 
step that of putting the bulldozer in gear, if the clutch 
was engaged? A. It is impossible to put it in gear 
42 if the clutch is engaged. 

Q. That is my question. It would be? A. Yes. 

Q. And the clutch must be reengaged, must it not, after 
the bulldozer is put in gear? A. Yes. 

Q. And then the blade must be lifted? A. Yes. 
***••*•*•• 

48 The Court: Suppose you read him the steps that 
Mr. Mount said were necessary. 

Mr. Casey: Yes, sir, I am going to. 

The Court: Road them now so he will know whether 
there is a correction or if he stated it as a fact. 

By Mr. Casey: 

Q. This is the affidavit of Mr. Mount: 

“He further deposes and says that in order to start 
the motor of a tractor of this model it is necessary: 

“(1) Open the air shutoff valve (marked with 

49 a numeral 1) by depressing it toward the dash¬ 
board ; 

“(2) Partially open the throttle lever (marked 2); 

“(3) Disengage the clutch lever (marked 3); 

“(4) Depress foot starter bar (not shown in photo¬ 
graph) ; 

“It is then necessary, in order to put the tractor in 
motion: 

“(1) Raise the hydraulically controlled blade (shown in 
Exhibit 2, marked 1) by rotating the small lever (marked 
4) toward the operator; 

“(2) Engage the transmission by moving the gear shift 
lever (marked 5) and then engage the clutch lever 
(marked 3) by pulling it back toward the operator.” 

#•#••••#•• 
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52 By the Court: 

55 Q. All I am concerned about, is there any differ¬ 
ence between your first three initial steps and Mr. 

Mount’s? A. No, sir, there is not. 

###«•#•*•• 

56 Q. Then there are four additional steps? A. In 
addition, to move that. 

Q. Do the four additional steps differ in any way from 
the steps outlined in Mr. Mount’s affidavit? A. To move 
that tractor, I will agree with Mr. Mount. 

65 Edwin Johnson Walker 

was called as a witness by the plaintiff and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Brault: 

Q. Give your full name for the record, Mr. Walker. 
A. Edwin Johnson Walker. 

*•#••••*•• 

# * * Where are you employed? A. Morauer & Hart- 
zell, Inc. 

Q. How long have you been employed by that firm? 
A. Three years. 

Q. What type of work do you do there? A. I am a bull¬ 
dozer operator. 

Q. How long have you been engaged, both by Morauer 
& Hartzell and others in operating bulldozers? A. Since 
1940. 

Q. Have you done that work continuously since 1940? 
A. Yes, I have. 

66 Q. Have you ever operated an Allis-Chalmers 
HD 7 bulldozer? A. Yes, sir. 
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Q. And for what period of time did you operate one of 
those? A. Approximately a year. 

Q. Have you also operated Allis-Chalmers HD 5s and 
HD 15s? A. Yes, sir. 

Q. How much experience have you had operating 

67 those types? A. Very much. Well, practically all 
the time I have operated quite a bit of Allis-Chal¬ 
mers equipment. 

Q. Are you familiar, then, with the starting mecha¬ 
nism and the operation of starting Allis-Chalmers bull¬ 
dozers of the HD 5, HD 7 and HD 15 class? A. Yes, sir, 
I am. 

Q. Is there any difference in the method of starting an 
HD 7 from that of starting and HD 5 and HD 15? A. No, 
sir. 

*•*••••*•« 

Q. Then what is the difference between those designated 
types of Allis-Chalmers bulldozers? A. Just the size of 
them. Some of them are bigger than others. 

#•#*•*•#*• 

68 The Court: May I ask counsel—would there be 
any question on the qualifications of Mr. Walker 

that you gentlmen want to ask him on cross-examina¬ 
tion? 

Mr. Casey: No, sir. 

Mr. Weeda: No. 

The Court: For the record, I will submit and hold that 
he is qualified to give expert opinion on bulldozers. 

Q. I will go back to that question. I am showing you 
Plaintiff’s Exhibit No. D and ask you if you can identify 
what that represents. A. Yes, sir. 

Q. Would you tell the Court what it is? A. That is an 
HD 7 bulldozer, Allis-Chalmers. 
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Q. All right, sir. Now, will you look at that pic- 

69 ture and tell the court, in the normal operation of 
that bulldozer as an operator, how would you go 

about starting it? A. Well, myself as a bulldozer op¬ 
erator, I would push the air release on. 

Q. What is that designated as on the picture? A. Right 
here (indicating). 

Q. That is No. 1. Push that in toward the panel? A. 
that is right. 

Q. The thing in the picture is now pulled out, is it not? 
A. Yes. 

Q. In that position in which it is shown on the photo¬ 
graph, which is it, open or closed? A. It is closed to stop 
the engine. 

Q. What is the plunger marked No. 1. What is its 
function? What does it open and close? A. It opens and 
closes the shutters in the air intake. That is what stops 
the motor completely. 

Q. That controls the air into— A. Into your cylinders, 
into your motor. 

Q. And so now, in the position it is in, it is closed is 
that correct? A. Yes, sir. 

Q. In order to start it, what would be the first 

70 thing you would do? A. Push it in. 

Q. Push that (indicating) in? A. Yes, sir. 

Q. What is the next step? A. Open the throttle just a 
little. 

Q. That is marked what? A. That is No. 2. 

Q. Marked No. 2, and that is the throttle. Then what 
would vou do? A. Push vour starter. 

Q. Where is the starter located? A. Located under¬ 
neath the dash on the side. 

Q. That is not shown in the picture? A. No, sir. 

Q. What is its physical make-up or appearance? Is it 
a button or something else? A. It is just a rod that sets 
out sort of like that (indicating). 

Q. Steel rod that sticks out? A. Yes, sir, and has an 
end on it. 
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Q. And how much pressure is required to start that? 
A. A few pounds; just push your foot against it. 

#•#*•••**• 

71 Q. And after performing those three operations, 
what would happen? A. The engine would start. 

Q. Would it make any difference if the engine was hot 
or cold? A. Well, yes, sir, it would. 

Q. What difference would it make in the starting of the 
motor if the engine were hot or cold? A. If the engine 
was hot it would start up real easy. In ether words, as 
soon as you touched it, it would start right away.. 

Q. As soon as you touch what? A. As soon as you 
touch the starter it would start right off. 

Q. Start right off? A. Yes, sir. 

Q. If it were cold, what would be the operation? A. You 
would have to grind on it for a certain length of time for 
you to start it. 

Q. Is this machine equipped with any other apparatus 
for starting a cold engine? A. Yes, there is an ether 
plunger. 

Q. Where do you find that? A. This (indicat- 

72 ing) is where you insert your ether hall, a little 
capsule. 

Q. Would you mark that ether ball No. 6 right here? 
That is this piece here (indicating)? A. Yes, sir, that is 
right. 

Q. All right, sir. Now, if the engine were real cold, you 
say you wmuld have to insert ether at point No. 6? A. That 
is right. 

Q. And then what would you do? A. This is the point 
to break it and this is your plunger to pump your ether 
into your cylinders. 

Q. No. 7, you pump it into the cylinders? A. Yes. 

Q. Anything else there that you would have to manipu¬ 
late? A. On that type, no, sir. 

Q. Is there any kind of a switch or anything else of that 
sort you have to turn on or off? A. This switch here 
(indicating). 



Q. Yon are pointing now to the switch which we will 
mark No. S. A. You turn that on. 

Q. When do you turn that on? A. You turn that on 
before you start your engine, when you push your 
starter. 

73 Q. Is that when the engine is cold or warm? 
A. That is when it is cold. 

Q. We are now speaking entirely now about when the 
engine is cold? A. Yes, sir. 

#♦##•***•* 

By the Court: 

Q. How do you start that little switch? Do you do it 
by a key or just knock it? A. This type of switch is just 
turned with your finger. 

By Mr. Brault: 

Q. Is there a key attachment to it? A. Not to this one, 
no, sir. 

By the Court: 

Q. Is there any provision for a key attachment? I saw 
some little dot— A. That is just an ornament, sir. 

Q. Just an ornament. It is not a slot for a key? A. No, 
sir. 


By Mr. Brault: 

Q. Is there an provision made on this particular unit 
for locking it at all? A. No, sir. 

74 Q. By the manufacturer, I am speaking of. A. 
No, sir. 

Q. All right. Then you started to testify that you turn 
switch No. S one of the methods for starting the cold 
engine. A. That is right. 

Q. Then what do you do? A. You have a heater switch 
on the side which is not there now. Some of these ma¬ 
chines have them on and some of them don’t. I mean they 
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dismantle these machines after the contractor has them— 
after they get old—so some of these things they take off. 

• «*••••*•• 

75 Q. Would you, so the Court may clearly under¬ 
stand, explain in detail by pointing to these num¬ 
bers the operation of starting this motor, assuming that 
it is cold and, if there is more than one, give one at a 
time? 

#•#**••#*• 

The Witness: No. 1 would be the first step you take; 
push that in. 

Q. What is No. 1? A. That is your air shutoff. 

* * * A. No. 2, you pull backwards at the throttle* * * 

##***###** 

A. Then I would push on the throttle, I mean the starter, 
and the engine should start. 

Q. Under what conditions would the engine start with 
those three operations? A. In warm weather— 

76 Q. My question was if the motor was cold, what 
would be your operations for starting? A. Well, 

I would do the same thing as I said only we would have 
to insert an ether ball in here (indicating) and work the 
plunger. 

Q. You would insert the ether ball on the pipe marked 
No. 6? A. That is right. 

Q. And work the plunger which is marked No. 7? A. 
That is right. 

*•*•#•**•# 

Q. Mr. Walker, from your experience in the operating 
of these HD 7 bulldozers, after they have been in use on 
an average day in April for a period of several hours, 
maybe as many as six, how r long would the motor stay 


24 


warm after it has been shut off? A. Oh, approximately 
four hours. 

Q. And then would you say that the operation which 
you described being one, two, three, would be all that 
would be required to start that motor within that four- 
hour period? A. Yes, sir. 

********** 

77 ! Q. Mr. Walker, have you had any experience in 

observing an HD 7 type bulldozer being started 
bv a young child of from nine to eleven years of age? 
A. Yes, sir. 

Q. Have you actually seen it happen? A. Yes, sir. 
Q. And from your experience, then, as an operator of 
this type bulldozer, is it possible for a child of that age 
to start one of these things, assuming— 

Mr. Casey: I object to that, Your Honor. 

Mr. Brault: I will finish the question—assuming the 
motor is warm ? 

The Witness: Yes, sir. 

The Court: The Court’s ruling is I will admit it. 

By the Court: 

Q. Let me ask you this first, Mr. Walker: How 

78 old was this child that you saw? A. Twelve and 
nine. 

Q. Two separate children? A. Yes, sir. 

****•••#•• 

By the Court: 

Q. Was it merely that the motor was turning over and 
operated or did the vehicle itself move forward or back¬ 
ward? A. It moved, sir. They moved it. 

Q. How far did it go? A. They ran it. 

Q. I mean the children that you saw. A. They ran the 
machine, I think, for say about three hours. 

Q. Where is it, somewhere in the country? A. In the 
air force area, sir. 
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Q. And the younger child, you say, was nine years of 
age? A. Yes, sir. 

Q. Did it require the manipulating of the gears in order 
to run it? A. Yes, sir. 

79 Q. And a child of those years ran a bulldozer? 
A. Yes, sir. 

By Mr. Brault: 

Q. Mr. Walker, after the motor has been started on this 
tractor in the manner which you described on a warm 
motor, what would then be required to be done in order to 
get the thing to moving, assuming that it is parked on a 
slight downgrade? 

The Court: The front of it is downgrade. 

By Mr. Brault: 

Q. The front of it is headed slightly downgrade. A. It 
could be started with the clutch in gear, with the 
SO gear shift in gear and the clutch engaged. 

Q. You say the motor would start with the clutch 
engaged? A. Yes. 

Q. And if the motor is warm? A. That is right. 

Q. And what would be the effect upon the tractor if the 
motor started with the clutch engaged? A. It would take 
right off, just move right off. 

Q. It would move right off? A. Yes, sir. 

Q. And would that be in the same manner as if you 
started an automobile that was in gear? A. That is right, 
sir. 

Q. It would have the same effect? A. Yes, sir. 

Q. And how y far would it continue to travel? A. Well, 
if the throttle was pulled back on it, it would continue 
going until it stalled. 

Q. What would cause it to stall? A. By running into 
some object. 
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Q. Would you say that running into a building or part 
of a building would cause it to stall under those condi¬ 
tions? A. Yes, sir. 

Q. And now I will ask you this: Is it possible to 

81 stop this tractor with the throttle either all the 
way or partly open? A. Yes, sir. 

Q. How do you go about stopping the motor? A. Pull 
Item 1, the air shutoff. 

Q. Is that all you have to do? A. Yes, sir. 

Q. Is it necessary to take it out of gear or anything of 
that sort? A. No, sir. 

Q. In other words, after you have been running it, to 
stop the engine completely all you have to do is shut off 
the air supply by pulling out the plunger marked 1? A. 
That is right, sir. 

Q. Assuming it has been parked in that position, what 
would be the steps required to start the motor? A. Push 
the air intake shutoff and push the starter. 

Q. And under those conditions, there would only be two 
steps required to start it? A. That is right. 

Q. In other words, push the plunger in, open up the air 
supply, and step on the starter? A. That is right. 

Q. What would then be the effect upon the bull- 

82 dozer? Would it take off? A. Yes, sir. 

Q. Is it possible to park one of these things with 
the blade either all or partly elevated from the ground? 
A. Yes, sir. 

Q. Is it the practice for operators to do that? A. No. 

Q. What is the usual practice? A. We usually put 
them on the ground. 

Q. Let’s assume that the blade was resting on the 
ground. The ground is fairly level, no obstructions until 
it reaches the building and then the motor is started. 
What would be the effect upon the bulldozer? A. It 
would continue going until it struck something. 

Q. If it is just resting on top of the surface, on the 
ground, would the blade dig into the ground and pick up 
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dirt as it moved along? A. If it was close enough to the 
ground. 

Q. How far could it travel if it was just resting on the 
surface of the ground? A. Approximately 100 yards. 

********** 

83 Q. You testified there is no provision made by 
the manufacturer to lock this Allis-Chalmers HD 
7. Is there any provision which can be made by the 
owner or the operator to lock it? A. Yes, sir. 

Q. How can that be done? A. By putting a lock on 
the starter. 

Q. How do you go about putting a lock on the starter? 
A. You have to put a rod on it, weld a loop on it to make 
provisions for a lock. 

Q. And is that the practice in the trade to do that? A. 
Or you could take the battery cable off, which lots of them 
do. 

Q. Or you can remove the battery cable? A. Yes. 

Q. If you did that, could the thing be operated? 
S4 A. No, sir. 

Q. Could the motor be started? A. No, sir. 

Q. Could the motor be operated if you put a lock on the 
starter? A. No, sir. 

* ********* 

Cross-Examination 
By Mr. Casey: 

Q. I understand your testimony, sir, that in order to 
start the motor of an Allis-Chalmers HD 7 it is 
85 necessary to open the air lever, open the throttle 
and step on the starter, is that correct ? A. That is 
right, sir. 

Q. If the bulldozer was left in a condition with the 
clutch engaged and out of gear, what would be necessary 
then to put the bulldozer in motion after the motor had 
been started and was idle? A. You have to push your 
clutch forward. 
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Q. That would disengage the clutch sir? A. That is 
right, and put it in gear. 

Q. And then, sir? A. And then pull your clutch back 
again. 

Q. And engage the clutch again? A. That is right. 

Q. You testified, I think, Mr. Walker, that the bulldozer 
would start even though it was in gear from a standing 
position. Do you know how many forward speeds there 
are on an Allis-Chalmers HD 7? A. Yes, sir. 

Q. How many forward speeds are there, or forward 
gears? A. Three. 

#***•#**«* 

Q. On how many of those speeds will the bull- 

86 dozer go forward from an in-gear standing posi¬ 
tion? A. Any one of them. 

Q. It will go forward in the third position? A. Yes. 

#•**•••#•• 

Q. Isn’t it true, Mr. Walker, that there is a third way 
of securing the bulldozer against meddlers and against 
unintended starting by the owner disconnecting the starter 
rod, disconnecting the starter rod from the starter switch 
itself? A. Yes, that is true. 

Q. Isn’t that as effective as removing the battery cable 
or locking the starter itself? Well, no, it isn’t. 
*#*•••###• 

Q. If the starter rod is removed, is it not neces- 

87 sary, sir, for one who is to start the motor in that 
condition to move the switch on the top of the starter 

box manually? A. I don’t quite understand you. 

*•#*•••**• 

Q. I say is it necessary, with the starter rod removed, 
to move the switch manually? A. Yes. 

Q. To go in there and move it yourself? A. Yes, sir. 
Q. And that can be done when the starter rod is cabled 
rather than removed, when it is wired rather than 

88 removed? A. Yes, that is right. 
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90 Q. Would it start uphill from a standing position 
if it is in all three of those forward speeds and the 
clutch is engaged? A. No, sir. 

Q. Will it start on level ground in all three of those 
forward gears if the clutch is engaged? A. No, sir. I 
will say no. 

Q. How much of a hill need it be going down to start 
in all three forward speeds? A. Oh, about a 2 per cent 
grade, 3 per cent grade. 

94 Norman Blackwell 

was called as a witness by the plaintiff and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Brault: 

Q. Would you give your full name and address to the 
Court, please? A. Norman Blackwell; living at 1727 F 
Street, Northeast, Apartment A. 

• *#•*#*•*# 

Q. All right. Directing your attention to April of 1949, 
did you have any other occupation at that time? A. At 
that time I was janitor at 1833 L Street, Northeast. I was 
living at 1526 West Virginia Avenue, the janitor’s apart¬ 
ment. I also worked as night watchman for a construction 
company. The best I can remember it was Cory Con¬ 
struction, something of that sort. 

95 Q. Did you work as a night watchman on a job 
located at Holbrook Terrace and Montello Avenue, 

Northeast? A. I did. 

*#•••*•••* 

Q. Were you working for that company at the time of 
this accident at the Home Laundry? A. Yes, I were. 

• •••••••** 
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Q. You were there the day the bulldozer was 

96 there, were you not? A. I worked there that day, 
yes. 

Q. What time did you arrive on the site? A. Well, 
actually to go to work, the time were 4 p.m. but, by living 
behind the laundry and between the job I were quite often 
up and down the street that my day’s work called for. 

Q. Did you notice that the bulldozer was working there 
that day? A. Well, as I said, I were often on Holbrook 
Terrace and naturally I did see the bulldozer working 
there. 

Q. Do you know how late that day the bulldozer was in 
operation? A. To the exact moment, I couldn’t tell you, 
but I would say that the bulldozer had quit work a few 
minutes—I would say that it had stopped work a few 
minutes before I got there. 

Q. What time of the day? A. Four o’clock. 

Q. A few minutes before four? A. 4 p.m. 

Q. Did you get close to the bulldozer at any time while 
you were there? A. Well, yes. I did somehow. I am 
sorry I did but I got there just the same. 

97 When I arrived upon the job that afternoon, 
quite naturally, like children will play, we had 

several piles of material around and the children were play¬ 
ing in the material and I did have to pass by this bull¬ 
dozer at that time to stop some of the children from 
playing and the bulldozer, I noticed, was very warm. 

Q. When you describe the bulldozer as being warm, I 
mean what particular part of the bulldozer was warm? 
A. That would be the motor. 

• #•••••••• 

Q. When you arrived from time to time during that day, 
what did you observe with regard to any children playing 
around there? A. Well, I would say that not every minute 
of the day was there children playing around there but 
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quite often the children were playing around there during 
the day and around the lunch period, I suppose. Another 
time I noticed the little children come from school which 
they all met on that corner there and it was something to 
draw their attention, playing in the sand and dirt 
9S there and I noticed that they were crowded around 
—well I say the ditch there, jumping across like 
kids would do. 

Q. Did you see, during that day, any children in the 
vicinity of the bulldozer? A. At that particular time 
that I am speaking about, it was in operation and, as a 
child would do, walk back and forth, up and down, looking 
at it and a couple of times I heard someone yell. I don’t 
know who it were. I couldn’t say, but they said, “Get out 
of the way, boy,” or “Get over there, girl.” 

*#•••••••* 

Q. You described a few moments ago that you had 
occasion to go near the bulldozer after you arrived 

99 on the job in connection with your duties as guard. 
What did you observe in the vicinity of the bull¬ 
dozer at that time which brought you to the bulldozer? 
A. Well, as I said before, I had then been on the north side 
of the bulldozer and I came back to the south side of the 
bulldozer over to a lumber pile which they were jumping 
off the lumber and which some of the lumber was falling 
on the sidewalk or near the street, falling near the street 
there and, as I got down behind this lumber pile and 
the little hill that was there, suddenly I heard a crash. 
Well, it was a terrific noise. 

I turned and I guess about as fast as anyone would and, 
well, me, I seen a bunch—yes, a bunch of steam and a lot 
of dust and a boy flying through the air. 

*#•••*•••* 

Q. With respect to the bulldozer, where was that child? 
A. Just before then I told a bunch of the boys and 

100 girls who were playing around there to get away 
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from there. Now, just where this one particular hoy 
were, I couldn’t point him out because I had at least 
35 or 40 children I was yelling at at that time and I didn’t 
point out any one person. I were trying to save them all 
and stop them all from being hurt. 

Q. You mean when you arrived there, there were 35 or 
40 children on the lot? A. Yes. It was right after school. 

Q. On the lot where the construction job was? A. Some 
in the lot, some in the alley. Children were all over. I 
couldn’t say specific. 

Q. When you arrived there a few minutes before four 
o’clock, where was the operator of the bulldozer? A. Well, 
to refresh my memory of it, I arrived there a couple of 
minutes before four and the operator, he says to me, he 
had to make a phone call to call his company to pick up 
the bulldozer and he asked me -where he could make one. 
The man was new in the territory and he suggested the 
Safeway. I said, “Friend, they don’t have a telephone.” 
• *••••«••* 

101 The Witness: He left to make a phone call to 
have the bulldozer moved and at that time he were 
traveling—these directions—he was traveling east 

102 and I were going west, half way west. I was going 
this way (indicating) toward the lumber pile and 

we both had left from behind this vehicle or this bull¬ 
dozer. 

By the Court: 

Q. Was he in your sight at the time the accident 
occurred? A. No. 

Q. He had disappeared? A. He were in the drug store. 
I could almost swear to that, that he were in the drug 
store. 

Then I went after these children at the lumber pile to get 
them away from the lumber pile and chase them away and 
when I heard this noise, well, it was a terrific noise and, 
as I said, this boy was in the air. Well, there was only 
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one thing that I could do and that was to go over and look, 
see who were hurt and the next thing I thought of was 
to call in the police department, notify the police depart¬ 
ment. I had someone call the fire department and then 
I looked at the bulldozer—I don’t know whether I am 
right by saying this or not— 

* * * What I saw—what I saw was the blade of the bull¬ 
dozer droj)ped over the window. The bulldozer was stalled. 

By Mr. Brault: 

Q. Where was the bulldozer when it stalled? 

103 A. The bulldozer, when it stalled it was in the alley. 

Q. Where was it with relation to the building 
occupied by the Home Laundry? A. The blade of the 
bulldozer were just on the inside of the window. The arm 
of the blade of the bulldozer, which was hooked to the 
bulldozer, was in the alley. 

Q. And did you observe the damage that was done to 
the building, I mean the outside of the building? A. Well, 
I would say—I will put it more like this: Naturally, as 
any person would notice, I noticed the wall and the window 
were cracked and I wanted to know, I was a little excited, 
I guess, like anybody else, and I wanted to know where all 
the steam came from. I knew there was no steam coming 
from the bulldozer so I looked and I saw there was a 
pipe there busted and the water was running and at that 
time the fire department arrived. 

Q. What distance would you say the bulldozer traveled 
from the time it left its parked position until it stalled 
against this building? A. X would say, to be exact, sir, 
I really didn’t measure it but I would say that this piece 
of equipment or machinery or vehicle, it was on a grade, 
not too steep of a grade but it was on a grade sloping like 
that (indicating) and I would say, well, I want to 

104 be fair to everybody—from this wall to that first 
seat, when you straighten your grade out you are 

down like this (indicating) and when you hit the road— 


By the Court: 

Q. What seat are you talking about; this first green seat 
at the trial table? A. No. 

Q. Tell this gentleman when to stop walking. 

The Court: Can counsel agree on that? If you don’t, 
we have got the measurements. 

• #*##***** 

The Court: * * # You wouldn’t be far off with 36 feet. 
Mr. Connolly: We will accept that. 

• #•••••••* 

105 By Mr. Brault: 

Q. Can you tell us the position of the blade before the 
bulldozer started, that is, when you last saw it in this 
parked position, what was the position of the blade with 
relation to the surface of the ground? A. I would say it 
was just like any bulldozer operator would leave his blade. 
The blade were down. When I said down, I meant 
ordinarily a bulldozer operator will drop his blade. That 
is in order to act as a brake but his blade had not hit 
down into the dirt. What I mean hitting into the dirt, 
he hadn’t dug any dirt with it or it didn’t make any dent 
in the ground. Ordinarily, he just dropped his blade and 
that was all there was to it. 

********** 

By the Court: 

Q. Could you tell us, Mr. Blackwell, at the time you 
walked past the bulldozer when you first came on 

106 the job and with especial reference to the forward 
blade that I am talking about, was it above the 

ground, touching the ground or in the ground? A. Well, 
the answer to that, Your Honor, is just that wav: No, the 
blade wasn’t exactly on the ground. I will say about 
maybe—I didn’t measure this—I will say it was enough 
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for you to see daylight underneath the blade and the 
ground. 

Q. You could see daylight? A. Yes. 

*#•***•**# 

Q. I am going to show you a photograph marked Plain¬ 
tiff’s Exhibit G-5. Can you, on that picture, locate approx¬ 
imately the position of the bulldozer when you arrived 
there? 

#**•****•# 

107 Q. Mr. Blackwell, by looking at that photograph, 
have you been able to place the location of the bull¬ 
dozer at the time it was parked when the operator left it? 
A. I would say that the bulldozer were pointing toward 
the laundry. I would say that the bulldozer was pointing 
toward the laundry where I believe, * * * 
********** 

108 Q. The bulldozer was on a hill and facing toward 
the laundry, is that right? A. Facing toward the 

laundry. 

• *•*•*•••* 

109 Q. Was the bulldozer facing in the direction in 
which it had to travel to hit the building? A. Yes, 

it were. 

**•••••••• 

Q. You said it was parked on a downgrade? A. That 
is right. 

Q. What grade wrnuld it travel over until it reached 
the building? A. After it would reach the first grade, 
there was another grade at the alley where the alley begins 
to the street which would naturally make it a grade, as 
I say, from 60 to 40 feet below there and could catch the 
building anywhere. 

Q. Is that an upgrade, level grade or downgrade? A. 
All downgrade. 

• *•••••••• 
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110 Q. Will you please use your hand and indicate 
by your hand, this being a level position, indicate 

by your hand the extent of the grade going down? 

• #*♦#*#*#* 

Q. Take the first grade. A. The first grade would be 
just about like that (indicating). 

• #•••••••* 

The Court: Will you gentlemen agree on the grade? 
Is that a 4 per cent grade? 

• *•••*•*•* 

Mr. Casey: I would say that is a great deal more than 
4 per cent. 

The Court: Give us a percentage. You know what a 
grade is, 2 per cent, 3 per cent, 4 per cent. What do you 
say the grade is? 

Mr. Connolly: 5 per cent. 

The Witness: Then it would taper off, kind of, leaving 
maybe a foot and a half. Then you would get another 
steeper grade. 

111 The Court: Can you agree on that grade? 

Mr. Casey: That grade looks closer to 4 per cent. 

The Court: Do you agree, Mr. Brault? 

Mr. Brault: Yes. 

• *••••#••* 

Q. How long after the operator left the bulldozer did 
this crash occur, approximately? A. I don’t know. I 
would say, I guess anybody would say 10 or 15 minutes. 
I don’t know whether I am right there or not. 

Q. All right. At the time that the operator left when 
he had this conversation with you, did you observe any 
children on the lot? A. Yes. As I said before, there 
was children all around. Yes, there were children all 
around in Montello Avenue and in the alleyway. 

Q. Were there any children around the bulldozer? A. 
Yes; there were children around the bulldozer playing 
with sticks. 
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Q. How close were the children to the bulldozer when 
he left? A. When he left, the closest bunch—I remember 
him telling them to get away from the bulldozer—at that 
time around maybe three or four feet or less, maybe more. 

Q. What was the weather that day, do you re- 
112 member? A. Well, as near as I can remember, I 

had cut some hedges and the sun was shining. It 
was kind of hot to me. 

• *•••••••* 

Q. Was it dry? A. Yes, it was dry. 

Q. Was there any obstruction at the end of that blade 
on the bulldozer and the building where it struck? 

• #•••••••* 

Q. I mean between the bulldozer and the brick w’all, 
was there any obstruction of any kind? A. No, there 
wasn’t anything there to stop it. 

• ••••••*•• 

114 By Mr. Casey: 

115 Q. Were there a dozen children playing there? 
A. No, not a dozen. I know there were three or 

four and then half a dozen and then the next time there 
were two. 

Q. And some were playing on the bulldozer? A. You 
asked me playing on the bulldozer. First playing on the 
bulldozer, there must have been at least 4 or 5 around the 
bulldozer; some with sticks, some playing different ways. 

• ••••••••• 

Q. In addition, were they moving things with 

116 their hands on the bulldozer? A. They would catch 
the bulldozer with their hands. I just don’t re¬ 
member what the children touched or anything like that. 
I couldn’t say. I do know I told them to get away from 
the bulldozer. 

• ••••••••• 
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Q. Were you unable to keep the children off the lumber 
pile and the bulldozer? It was more than one man could 
handle? A. At that time I wouldn’t say yes and I wouldn’t 
sav no. 

Q. You weren’t able to keep up with it, were you, Mr. 
Blackwell? You couldn’t keep children off the bulldozer 
at the same time you were keeping children off the lumber 
pile and at the same time you would keep children away 
from other construction work on the scene? A. I 
wouldn’t have been able to keep the children at 
117 that time, coming from school, from bothering with 
the lumber pile or playing in the sand and as far as 
the bulldozer, it is something of a novelty to all children 
and they all wanted to see this thing push dirt or some¬ 
thing, I guess. 

151 By Mr. Brault: 

*•**«••#•* 

Mr. Brault: We just made a stipulation during the 
luncheon hour. 

Mr. Brault: We are going to present a statement in 
lieu of his testimony. His age was nine years old 

152 at the time of the accident. 

Mr. Brault: Your Honor, this statement is offered in 
lieu of producing this young man in person to testify. 
While he was here yesterday, he is not here today so, 
rather than taking up any more time trying to get him 
here, we have agreed that this statement may be read. 
The statement was not taken by me but by someone for 
Jay Mount. 

Mr. Casey: You are offering that as your own, regard¬ 
less of who it was taken by? 
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Mr. Brault: Certainly. I am merely identifying the 
statement. Of course, I am bound by it. I am offering 
it in lieu of the witness. 

153 The statement is dated “Washington, D. C., July 
11, 1949,” and reads as follows—I will make your 

point after I read the statement, Mr. Weeda. 

“Statement of John Lee Richardson, age 9, 1659 
Montello Avenue, Northeast, a student in the 3-B of the 
Cromwell School in Washington, D. C. 

“On April 19, 1949, I was playing with a group of 
young boys”—may I say parenthetically that Mr. Weeda 
would have objected to reading this testimony had I not 
agreed that the word “group” should be restricted to 
not more than three boys so, with that reservation he has 
stipulated and we agree to the reservation. 

• ##**••*## 

“—with a group of young boys my age on a lot at 6800 
Montello Avenue at about four o’clock p.m. Another boy 
about eight years old and I got on the bulldozer which was 
parked in the lot and the motor was shut off. 

“As this other boy and I were on the bulldozer, we 
pushed some levers and a black button and all of a sudden 
the bulldozer started up. Both of us jumped 

154 off when it started going forward and I was scared 
and I ran home. I did not see it hit the building. 

I had never been on a bulldozer before and knew nothing 
about running one. We had been playing near the lot for 
about two hours. 

“Mr. Blackwell came to my house the same day as some¬ 
one had told him I was on the bulldozer. I didn’t see 
Norman or any other man when I got on the dozer. The 
plow part was not in the ground when we got on the dozer 
and we didn’t move the plow. We were playing with the 
levers. 

“I don’t know the name of the other boy who was with 
me. When the police came to see me I told them what I 
have said here and they told me never to touch anything 
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that didn’t belong to me again. I didn’t see the man run * 

the bulldozer and when I come up, it was just setting there 
without the motor on. 

“The foregoing has been read to me in the presence of 
niv father, Mr. Jack Richardson, age 32, and it is true.” 

The plaintiff will rest its case, if Your Honor please. 

Mr. Casey: If the Court please, I would like to make a 
motion for judgment at this time. 
***•••«### 

169 Mr. Connolly: Your Honor, the point I wanted 
to make was this—the burden is upon the plaintiff, 

yes, to show that this bulldozer was left in a negligent 
condition. They have completely failed on that. 

The Court: But you were impressed with the representa¬ 
tion the Court gained that, having a warm motor and by 
the mere touching of the starter, it will operate. 

Mr. Connolly: They say it is possible to do that but 
possibility is not enough. They did not prove the bull¬ 
dozer was, in fact, left that way. 

The Court: They proved it to me. 

Mr. Connolly: They didn’t prove the bulldozer was left 
with the throttle out and all that was necessary was to 
step on the starter button. 

The Court: I think they bore that burden. I 

170 thought you had something good for me. Is there 
anything else ? 

Mr. Connolly: No, Your Honor. 

The Court: Gentlemen, the ruling of the Court will be 
that the motion of Jay Mount will be formally overruled 
and the Court will reserve on the motion of Cory Con¬ 
struction Company. 

You may proceed. 

Mr. Casey: Mr. Dickerson. 


Thereupon, 


Floyd Howard Dickerson, Jr. 

was called as a witness by the defendant Jay Mount and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

• •***••*•• 

171 Q. Directing your attention, Mr. Dickerson, to 
April 19, 1949, by whom were you employed at that 

time? A. Mr. Mount. 

Q. In what capacity were you employed by Mr. Mount? 
A. Bulldozer operator. 

• ••••#♦#** 

Q. Have you, during the course of this time, operated 
Allis-Chalmers HD 7 bulldozers? A. Yes, I have. 

Q. For how many years did you operate bulldozers of 
that model, if you operated bulldozers of that model? 
A. About six years. 

• ••••••#•• 

172 Q. Do you remember that you worked on a con¬ 
struction project on Montello Avenue in the District 

of Columbia on a lot which was adjacent to a building 
owned by the Home Laundry Company? A. That is right. 

Q. Do you know the model of the bulldozer you were 
operating on that day? A. Yes, sir. 

Q. What model was that? A. An HD 7 Allis-Chalmers. 
#••••••*•• 

173 Q. When did you start work on that day, sir? 
A. At 7:30 in the morning. 

Q. And to what time did you work? A. Four o’clock. 
Q. What did you do at four o’clock with reference to 
the bulldozer when you were through work? A. When I 
finished with my bulldozer, I cleaned it off and then I 
called in to find out whether he was going to move the 
machine away. 


/ 


Q. What was the result of that call? A. He wasn’t 
going to move it. 

By the Court: 

Q. You called in to see if he was going to remove it, 
and what was the direction he gave you? A. He was not 
going to move it. 

By Mr. Casey: 

Q. In what condition did you leave the bulldozer on the 
evening of April 19, 1949? A. I left the bulldozer between 
the laundry and a pile of dirt with the corner of the blade 
sticking in the dirt; with about two feet of the blade in the 
dirt. 

Q. How high was that mound of dirt? A. Approximately 
six feet, maybe. I don’t know. 

Q. How much of the end of the blade was stuck 
into, not the depth, but laterally, into the dirt? 
174 A. About two feet. 

********** 

Q. In what condition did you leave the throttle? A. 
pushed in. 

Q. Is that turned off? A. That is off. 

Q. That cuts off the fuel supply? A. Cuts off the fuel 
supply. 

Q. In what condition did you leave the starter? A. 
Starter unhooked. 

Q. What do you mean by the starter unhooked? A. It 
has a push rod which is connected to the starter and use 
your foot to start it with and I disconnected it. 

Q. The starter rod is a rod on the floor board, is it? 
A. That is right. 

Q. Where did you disconnect the starter rod? A. From 
the starter under the dash, under the hood. 

Q. The starter rod acts as a connection between the 
starter itself under the hood and the dashboard where the 
operator of the bulldozer sits? A. That is right. 


Q. What condition did you leave the clutch in? A. 
Knuckled in. 

Q. What do you mean by the clutch being knuckled 

175 in? A. Pulled back, engaged in. 

Q. The clutch was engaged in? A. That is right. 
Q. In what condition did you leave the gear shift? A. 
In neutral. 

Q. Were you instructed by Mr. Mount to disconnect the 
starter rod? Was that part of your instructions? A. 
That is right. 

Q. In what condition did you leave the blade of the 
bulldozer? A. The blade was down. 

Q. If you had not put the blade down, sir, would it have 
remained up? A. No. 

Q. Why not ? A. Because that pump was leaking. 

Q. Are you referring to the hydraulic system? A. That 
is right. 

Q. How long would it take from this leakage, for the 
blade to lay on the ground? A. It wouldn’t stay up long. 
It wouldn’t stay up ten minutes at the most. 

Q. What would be necessary, Mr. Dickerson, what would 
be the steps physically taken by a person who was to put 
that bulldozer in forward motion from the position 

176 in which you left it on the evening of April 19th? 
A. To put that vehicle in motion would be to push 

the air lever in, pull out the throttle— 

By the Court: 

Q. First of all do what? A. Push your air lever in; pull 
your throttle out, that is back to you and start it up. 

By Mr. Casey: 

Q. Step on the starter? A. Step on the starter. 

Q. After you started the motor, what would be necessary 
to put the bulldozer in forward motion from the condition 
you left it? A. Disengage the clutch and put it in gear 
and engage the clutch again. 
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Q. Anything in reference to the condition of the blade? 
A. Yes; the blade would have to be raised. 

Q. How many gears are in an Allis-Chalmers HD 7? 
A. Four. 

Q. Four forward gears? A. Yes. 

Q. In how many of those four forward gears will an 
Allis-Chalmers HD 7 start when it is stopped and resting 
on level ground? A. That depends on if you have 

177 your blade up or not. If your blade is up, it will 
start up in either of the four gears. 

Q. And with the blade down? A. First and second. 

Q. If the bulldozer, an Allis-Chalmers HD 7, was left 
with the starter rod disconnected, as you testified you left 
the machine on the occasion in question, what would be 
necessary to start the motor itself? A. It could be started 
by someone under the hood there, with a stick or with his 
hand. 

Q. With a stick or with his hand? A. Yes. 

Q. What would that person necessarily have to do with 
his stick or with his hand? A. There is a little button 
on top of the starter which could be pushed down by 
electrical motion somehow which engages the flywheel 
which starts the motor turning. 

Q. And produces the same result as is produced when 
you step on the starter when the starter rod is connected? 
A. That is right. 

• **•*••*•• 

178 Q. How far was the mound of dirt that you re¬ 
ferred to from the front of the bulldozer? Was it 

immediately in front? A. It was in front. 

Q. And the blade was in the pile of dirt? A. Yes. 

Q. How high was the pile of dirt? A. Six feet. 


181 Cross-Examination 
By Mr. Weeda: 

*•#•#***## 

1S2 Q. When you left the bulldozer on the job to make 
the call, did you notice any children playing around 
there? A. Yes. 

Q. Were they near the bulldozer? A. Yes. 

Q. Were you ever given any instructions by your em¬ 
ployer, when you left a bulldozer unattended, as to what 
you should do to immobilize that bulldozer or make it 
inoperable so it could not be started? A. Yes. 

Q. What instructions are those? A. Disconnect the 
starter. 

Q. Disconnect the starter? A. Yes. 

183 Q. Is there any other method that your employer 
prescribed to immobilize this type of equipment? 

A. No. 

Q. No other method. Could you disconnect the battery? 
Did you know that? A. Yes. 

* 0 ******** 

Q. Would that prevent the vehicle from being started 
unless that connection were again made? A. That is right. 

• **•**•*•• 

184 Q. You didn’t disconnect the battery, did you? 
A. No. 

191 Cross-Examination 

By Mr. Brault: 

• *#*#••#•* 

Q. Had you completed this job when you shut your 

192 motor off? A. Yes, sir. 


Q. Then when you parked your bulldozer, what did you 
have in mind as to any particular place where it should 
be parked? In other words, was it parked in a position 
so that the trailer could back right up to it and load it on? 
A. Well, yes. 

Q. And was it then facing the laundry building? A. No. 
Q. What was it facing? A. A pile of dirt. 

Q. Where was the laundry building with reference to 
the pile of dirt? A. Approximately on a 45 degree angle. 
Q. From the dirt? A. Yes. 

Q. Was your bulldozer parked at a 45 degree angle? 
A. In the dirt. 

193 Q. So that if it went straight ahead it would go 
into the laundry building, is that correct? A. No. 
Q. Where would it go? A. In the dirt. 

**#*#•*#** 

195 Q. And your bulldozer was facing this way 
(indicating) ? A. Yes. 

Q. Are you sure of that? A. Yes. 

Q. And it wasn’t facing in the direction of the laundry 
at all? No. 

Q. Were you present when this bulldozer struck the 
laundry building? A. No. 

Q. Where were you ? A. Home. 

Q. What time did you leave there? A. About 4:10. 

#•••##*#*# 

Q. Then where did you go? A. To home. 

Q. You went directly home? A. Yes, sir. 

196 Q. Now, you say that you removed the starter 
bar? A. Yes. 

Q. So that if you stepped on it, it would be ineffective? 
A. No. 
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Q. What would happen if you stepped on it? 

197 A. Just step on it. 

Q. It wouldn’t operate it, start the motor? A. No. 
Q. But you said if you had a stick and hit the right spot 
it would go off, is that right? A. That is right. 

Q. Did you ever hear of a system whereby you locked 
the starter bar? A. No. 

Q. You never heard of that? A. No. 

Q. Now, you testified that the blade of this bulldozer 
was up against a hill six feet high, a pile of dirt 

198 six feet high. Is that right? A. Yes. 

Q. Do you see that pile of dirt in any of those 
pictures? A. No. 

Q. It is not in either of those pictures? A. No. 

199 Q. Was there anyone else there when you parked 
your bulldozer? A. Blackwell. 

Q. Mr. Blackwell, did he watch you park the bull- 

200 dozer? A. Yes. 

Q. Was he there and did he see the position in 
which your bulldozer was parked when you left? A. Yes. 

Q. Was he the last person you saw or talked to on 
the job? A. Yes. 

#*#•#**#•* 

Q. And he was right there when you left the job? A. 
Yes. 

Q. Didn’t you tell him you were going over to make a 
phone call? A. Yes. 

Q. Did you tell him you were coming back? A. No. 

Q. And at the time you left to make the phone call, 
weren’t there some children playing around the bulldozer? 
A. Yes. 

Q. Do you know if there had been children all day long 
while you were operating the bulldozer? A. All day. 
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Q. Had you noticed those children were watching 
201 you when you were operating the bulldozer? A. Yes. 

Q. As soon as you got through operating the 
bulldozer, did they come there and play around? A. Yes. 

Q. About how close did you see them? A. About four 
or five feet. 

By the Court: 

Q. And when you parked it, had you planned to come 
back to the bulldozer or go on home? A. Go on home. 

• «#•*••#•• 

203 The Court: On page 17 of the book, there appears 
to be a photograph of the engine of this particular 

bulldozer and in the lower right-hand corner the Court 
notices a white tube or bar which appears to go from the 
engine through a floor board. When you were using the 
expression “starter” or “starter button,” what were you 
talking about? A. The button on the starter itself. 

• *#•#***** 

204 Q. Would I be correct, if things are normal and 
you are starting up the bulldozer, you would do like 
in an automobile, touch the edge of the bar which 

205 would make contact with the starter button? A. Yes. 

Q. But when you remove the bar the contact is 
broken? A. That is right, sir. 

Q. And the question was that one of counsel asked you: 
What did you do with this bar when you removed it? A. It 
remained here, remained in this area here (indicating), 
but not connected to the starter. 

Q. What did you do, lay it on the bottom of the motor 
or alongside the motor? A. Just let it hang down here 
(indicating). 

Q. Hang down? A. Yes, beside the motor. 


49 


Q. The next question then would be: If you let it hang 
down, did it still touch the starter button? A. No, sir. 

Q. Could a child, if he reached in with a stick, hit it 
so it would make contact? A. Not with this rod. 

Q. You give the Court the impression that with that bar 
out there is nothing that could be done by anybody touch¬ 
ing the starter button. A. By touching the starter button? 

Q. How would you make it— A. By hand or by stick. 

Q. That is, independent of the bar, you would 
206 have to touch it with a stick or touch it by hand? 
A. Yes. 

Q. And your recollection is distinctly you did remove 
that before you left? A. Yes. 

Mr. Connolly: May the record show we have been talking 
about Figure B on page 17? 

208 Mr. Brault: That Figure B that you were looking 
at indicates that the hood is open, doesn’t it, and 
the motor is exposed? Is that motor exposed like that or 
does it have a cover over it? 

Mr. Connolly: It is exposed. 

Q. On the outside cover, that is a picture of the bull¬ 
dozer you were operating, is that correct? A. Yes, sir. 

Q. Is this engine covered or open? A. As we see it 
there. 

Q. Can you see the starter button in here (indicating)? 
A. Not from this side, no. 

Q. On the other side it would be exposed? A. Yes. 

Q. So if you stick a stick in there and touch that button, 
the thing would go off? A. Yes. 

Q. And the thing is open? A. Yes. 

Q. And you don’t cover it? A. No. 

Q. And you didn’t cover it on this occasion? A. No; it 
didn't have a cover. 
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209 Jay Merritt Mount 

was called as a witness in his own behalf and, being first 
duly sworn, was examined and testified as follows: 

210 Direct Examination 

By Mr. Casey: 

Q. What is your business? A. Excavation contracting. 

Q. In the course of your business, Mr. Mount, you own 
and use bulldozers? A. That is correct. 

Q. Among those bulldozers, are Allis-Chalmers HD 7? 
A. At one time I did own two HD 7s. 

Q. Directing your attention, Mr. Mount, to April 19, 
1949, did your company have a contract to do work for 
the Cory Construction Company in the 1600 block of 
Montello Avenue? A. Yes, we did. 

Q. What was the nature of that work? A. Excavating 
and grading for a foundation. 

*•*•*••*•• 

211 Q. What was the equipment that you sent? A. 
Allis-Chalmers Model HD 7. 

Q. Did you send an operator? A. I did. 

Q. What was the name of that operator? A. Floyd H. 
Dickerson, Jr. 

Q. WTiat was the equipment that he had on that day, the 
model? A. That -was the model HD 7 that Mr. Dickerson 
was operating. 

Q. Mr. Mount, have you operated bulldozers? A. I have, 
yes. 

Q. Have you operated Allis-Chalmers HD 7s? A. Yes. 
Q. Have you operated the bulldozer that was sent to 
the Cory Construction project on that day? A. Yes. 

Q. Have you repaired and disassembled Allis-Chalmers 
HD 7s? A. Yes. 
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212 Q. You are well acquainted with the Allis- 
Chalmers HD 7? A. Yes. 

Q. Mr. Mount, what would be necessary for an Allis- 
Chalmers HD 7 bulldozer to be started in forward motion 
if it had been left with the clutch engaged, the air lever 
closed, throttle closed, and the gear shift out of gear with 
the blade on the ground? A. The steps to be taken would 
normally be, first, to open the air shutoff valve so air could 
be supplied to the Diesel engine; second, to crack or half 
open the throttle so that fuel could be supplied to the 
Diesel engine; third, would probably be to disengage the 
clutch. If I had been the operator and shut the engine 
down, I would know whether the clutch was engaged or 
disengaged. I would feel to see that it was disengaged. At 
that time I probably would check the lever. The third 
step would be to step on the starter rod. 

Q. And then? A. The engine would start. To put it in 
forward motion—I believe that was your question. 

Q. Yes. A. Having ascertained that the clutch was dis¬ 
engaged, you would then put the machine in whatever 
forward gear you wanted to use, raise the blade with the 
hydraulic control lever and engage the clutch. The 

213 machine would then move in a straight-forward 
direction. 

Q. Is it possible to start it in all of those four gears? 
A. It is. 

Q. Is it possible to do so with the blade on the ground? 
A. In my opinion, no. I will qualify that answer. It is 
possible to start it and move it a very limited direction 
but the blade weighing somewhere in the vicinity of half 
a ton and the cutting edge being less than a quarter of 
an inch wide, the weight necessarily digs into the ground 
with forward motion and the further forward the bulldozer 
will travel, the deeper the blade will dig into the ground 
and the move force is necessary to overcome the resistance 
of the earth so, therefore, very soon, in my opinion, the 
machine will stall. 
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Q. On April 19, 1949, Mr. Mount, did you have occasion 
to go to the site of Montello Avenue, the Cory Construction 
job? A. I did. 

214 Q. Where did you find the bulldozer when you ar¬ 
rived at the scene? A. Inside the laundry building 

owned by the Home Laundry Company. 

Q. In what position was the bulldozer at that time? A. 
The bulldozer was upright, in gear, engine running, track 
spinning on a wet concrete floor. 

Q. Was there any dirt in there, sir? A. I noticed none. 
Q. Did you look? A. Yes, I did. 

Q. If the blade had been down throughout a forty-foot 
course of the bulldozer to the wall of the laundry, would 
there necessarilv have been dirt in the laundrv building? 
A. It would seem so, ves. If I mav clarify that answer for 
just a moment: The reason I looked for dirt inside the 
building was because there was a drop of between one and 
two feet from a level outside the building. When the 
machine came through the wall, it dropped down on the 
floor of the laundry itself. 

I was looking for a way to get the machine out and I was 
looking for some sort of a ramp that I could use to get up 
over that one- to two-foot rise which I had to negotiate to 
get the machine up but there was nothing in there to form 
a ramp and, therefore, I had to call a winch block. 

215 Q. If the bulldozer had proceeded some forty feet 
to the wall of the laundry with the blade down, 

would there, from your experience and in your opinion, 
have been a substantial quantity of dirt inside of the 
laundry building? A. Yes, there would. 
#*•####*## 

216 Q. Mr. Mount, I refer to page 17, Figure B, in the 
Allis-Chalmers HD 7 manual and point to the rod 

on the right-hand side of that Figure B approximately in 
the middle from the top to the bottom and ask you what 
that rod is. A. That rod is the starter rod which actuates 
the starting motor of the Diesel engine. 
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Q. And the upper part of that rod, does it pass 

217 through the dashboard to the floor board in the in¬ 
side of the motor? A. Yes. 

Q. What is the result of pressing on that? A. Pressing 
on this rod transmits the force directly to a switch on top 
of the electric starter motor which, in turn, turns over the 
Diesel engine. 

Q. How is that fastened to the switch on the starter 
motor? A. By a pin through a clevis. 

Q. By a pin, do you mean a cotter pin ? A. A pin which 
is, in turn, secured by a cotter pin. 

Q. If that cotter pin is removed, what is necessary to 
start the starter motor to actuate the starter? A. Should 
that pin be removed? 

Q. Yes, sir. A. And the rod disconnected? 

Q. Yes, sir. A. It would be necessary to either, by hand 
or with some similar rod or stick, to reach down inside the 
panel, which is alongside the side of the engine, and depress 
the switch on top of the electric starter motor. 

Q. What is the size of the fixture, the switch on the 
starter itself on to which the starter rod is fastened? A. 
Approximately two to three inches in length. 

218 Q. Two to three inches? A. Actually it is a little 
Tod, you might say, in itself. 

Q. Is it marked or otherwise indicated as the switch to 
the starter? A. No, it is not. 

Q. Would it be apparent to the layman that that was 
the switch to the starter? A. I should think not. 
##*••••••• 

219 Q. If the starter button is disconnected, is it nec¬ 
essary for anyone to start the motor to go under¬ 
neath the hood and by that I mean, it is impossible to start 
it by remaining behind the dashboard and floor board and 
manipulating the devices which are available there? A. 
You are correct. It is impossible without going under the 
hood. 
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Q. I show you Figure 6 on page 22 in the same manual, 
Mr. Mount, and ask you if that represents the picture of the 
dashboard and floor board and other equipment in that 
vicinity on the Allis-Chalmers HD 7 that was oper- 

220 ated on the Montello project on the day of the acci¬ 
dent. A. Yes, it does. 

Q. Mr. Mount, in actuality, these various devices are not 
marked, are they? A. No, they are not. 

Q. Is there any way for a layman to tell which lever is 
the throttle lever? A. Not unless he were familiar with a 
machine similar to that. 

Q. Anyway, for a layman who is not versed or for a nine- 
year-old child who is not versed in operating a bulldozer to 
know which is the air lever, the shutoff lever— A. I 
shouldn’t think so. 

Q. Is there any way for him to know which is the clutch? 
A. No. 

Q. Or the gear shift? A. No. 

Q. Mr. Mount, in your experience in the excavating field 
and in your experience with bulldozers, have any of your 
bulldozers ever been started by children ? 

Mr. Brault: I object, if Your Honor please. 

The Court: I will permit it for what it is worth. 

Mr. Brault: I tried to show the same thing by other wit¬ 
nesses and Your Honor excluded it. 
********** 

221 A. Other than this instance, to my knowledge there 
has been no other such instance. 

Q. Mr. Mount, is it true that the work on this project 
was completed at four o’clock, all the work? A. Yes. 

Q. Why didn’t you move the bulldozer immediately from 
the job at four o’clock or sometime before five o’clock? A. 
We can’t move equipment in excess of eight feet in width 
or, I believe, it is twelve tons total gross load in the District 
of Columbia between the hours of 4 and 6 p. m. 

Q. What equipment is necessary to move a bulldozer of 
this type, sir? A. A tractor trailer with pneumatic tires. 
**•••••••• 
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Q. Is the trailer with the tractor in excess of the legal 
weight? A. Yes. With the blade this machine is equipped 
with, it would be a total width of eleven feet six inches. 
********** 

225 Direct Examination (Resumed) 

By Mr. Casey: 

Q. Mr. Mount, is it possible to disconnect the battery 
cables from the battery in an Allis-Chalmers HD 7? A. 
Yes, it is possible. 

Q. Does that make it impossible to start the bulldozer 
when it is in that condition? A. Yes, it does. 

Q. It is necessary to reconnect the cable to the batteries? 
A. That is correct. 

Q. How many batteries are there in an Allis-Chalmers 
HD 7 ? A. Two. 

226 Q. Mr. Mount, I refer you again to Operator’s 
Manual for Allis-Chalmers IID 7 identified as de¬ 
fendant No. 1 Exhibit No. 1, the figure 4 on page 14 
of that manual and ask you, with reference to this dia¬ 
gram, to describe what is necessary to remove the cables, 
to disconnect the cables from the batteries. A. In order 
to disconnect these cables, it is necessary, first, to remove 
the bottom seat cushion. That is the horizontal cushion. 

Q. What is necessary to remove that cushion? A. You 
must remove a holding bolt from a clamp with a wrench in 
order to remove the bottom seat. There is a single bolt 
which holds it in place. After that it is necessary to remove 
the back cushion. There are two nuts which must be re¬ 
moved from stud bolts through clamps in order to remove 
the back seat cushion. 

When those two cushions are removed, the top of the 
batteries is then accessible and you can see the battery 
posts. 

In addition, it is necessary to remove a battery bracket 
which holds these batteries down in position and keeps them 
from shifting about. As I recall, there are two bolts neces- 
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sary to remove the battery bracket before the battery cables 
can be removed from the battery posts. It is necessary to 
lift the clamps with a screwdriver or a pair of 
227 pliers. 

*♦*##•**#• 

Q. What is the effect, if any, of removing the battery 
cables and returning them to place, removing them after 
each use or after each day’s use and returning them to place 
when the dozer is to be used. A. It has been my experience 
there is a great deal of deterioration of both the battery 
and the battery posts. 

Q. Do you know the cause of that ? A. Each time a bat¬ 
tery cable is removed from a battery, a spark is created. 
The heat of the spark causes the lead battery posts to melt 
and it also tends to discharge the battery. 

Q. Does that have any substantial effect on the life of 
Ihe battery? A. Yes, it does. 

***•#•#*#• 

Cross-Examination 
By Mr. Weeda: 

###*••*#•• 

229 By Mr. Weeda: 

Q. Mr. Mount, why wasn’t the bulldozer immedi- 

230 ately removed from those premises? A. I cannot 
recall the exact circumstances but I know that we are 

not allowed, in the District, to move heavy equipment in 
excess of a certain minimum weight and a certain mini¬ 
mum width between the hours of 4 and 6 p. m. 

Q. Do you know whether or not, as a matter of fact, this 
bulldozer came within or without that particular regula¬ 
tion? A. This bulldozer came within that regulation. 

#*###*##*# 

Q. You make no provisions to quit jobs earlier so you 
can comply with the law? A. The working hours on a con¬ 
struction job in Washington, D. C., generally run from 7:30 
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to 4. If there is some particular reason for me to remove 
that machine that night, I have to wait until night and it 
costs me overtime and it is costly to do that. Normally, if 
we have to move a machine on to a job by 7:30, rather than 
wait until after six in the evening and proceed with our 
move, we will start to move at six or possibly 5:30 the next 
morning. 

• **##*#*** 

231 Cross-Examination 

By Mr. Brault: 

###***##*• 

232 Q. Do you know what time you arrived there ? A. 
I would guess somewhere between four and five. I 

can’t come any closer than that. 

Q. Had you visited the scene of this accident that day? 
A. No, that was the first time. 

Q. When you arrived there, the job was completed? A. 
Yes. 

Q. When you arrived there the motor of the bulldozer 
was still running? A. It was. 

Q. And the bulldozer was inside of the Home Laundry 
building? A. It was. 

********** 

233 Q. Mr. Mount, do you say that disconnecting of 
battery cables deteriorates a battery? A. Yes. 

Q. It does? A. Yes. 

Q. Merely pulling off the cable from the battery terminal 
will deteriorate a battery? A. Yes. May I explain that? 

Q. Yes, you may explain it. Does it deteriorate the bat¬ 
tery just to allow it to remain disconnected? A. No, it 
does not. 

Q. Then it is just the act of removing the terminal—I 
meaning removing the cable from the battery terminal? A. 
Removing and replacing it. 

Q. How many such operations would it take to deterior¬ 
ate a battery? A. It has been my experience, in about a 
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month of daily removal and replacement of the battery 
cable with a normal operator will cause it to become neces¬ 
sary to remove the battery and replace it. I don’t 
234 mean to imply that the battery is no good but it is 
necesary to take the battery in and recharge it and 
rebuild the posts. 

#•****•••• 

237 By the Court: 

Q. May I ask, Mr. Mount, what time do you estimate, as 
accurately as you can, that you got on the scene of the ac¬ 
cident? Was it five o’clock? A. That is about as near as 
I could say, sir. 

Q. Did you make any examination of the tractor itself, 
since you found it running? A. Xo, sir. The interior of 
the Home Laundry building was full of steam and my one 
worry was to get in and stop it before it caused further 
damage. 

Q. Stop the tractor? A. Yes, I cut it off. 

Q.. In stopping this bulldozer, how did you do that? A. 
Pulled out the air control lever. 

Q. You didn’t examine the rest, the starting rod? A. 
Xo, sir. 

*#*##****• 

238 Q. Mr. Mount, is it the custom, in this community 
among excavating workers and other bulldozer con¬ 
tractors to leave bulldozers which have completed that par¬ 
ticular project on that project until the next morning if 
they are to be used on another job the next morning? A. 
Yes, it is. 

*•#*•••••• 

239 By Mr. Casey: 

Q. It is the practice to do so, sir? A. Yes, it is. 

Q. With reference to the blade on the Allis-Chalmers HD 
7 or, in particular, on this bulldozer, Mr. Mount, is it pos¬ 
sible, sir, for the blade if left in a raised position when the 
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motor is turned off, for the blade to remain in that posi¬ 
tion an appreciable period of time? A. Not on this partic¬ 
ular tractor, no. 

Q. How long is the maximum period that it would take 
for the blade to reach the ground? A. From its uppermost 
raised position until it would settle to the ground from its 
own weight, it would be not more than 60 seconds. 

Q. What is the reason for that? A. On this particular 
tractor and on most hydraulic-controlled blades, after a 
certain period of use the rings in the piston, in the hydraulic 
piston becomes worn to the extent that, as the blade is 
raised and left in a raised position without the engine run¬ 
ning, with no constant flow of oil in the hydraulic sys- 

240 tern, therefore, the oil leaks or by-passes the piston 
and it allows the blade to settle to the ground. 

********** 
By the Court: 

Q. I want to ask you this question, Mr. Mount. Did you 
examine the blade when you got there at five o’clock to 
notice whethere it was up or down? A. When I got 
there at five o’clock it was down inside the laundry build¬ 
ing. 

Q. The position of the blade was all the way down? 
A. Yes. It was down as far as it would go. It was resting 
on the floor of the laundry building. 

Q. You didn’t find any dirt showing the blade had 
pushed any dirt, did you, Mr. Mount? A. No, I did not. 

********** 

241 Robert Victor Leyking 

was called as a witness by the defendant Cory Construc¬ 
tion Company and, being first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Weeda: 

Q. In the month of April of 1949, were you employed 
by the Cory Construction Company? A. I was. 

Q. In what capacity? A. Superintendent. 

*#*##•#*#• 

244 Cross-Examination 

By Mr. Brault: 

Q. Mr. Leyking, what was the size of that lot on 

245 which you were building? 

#####*#*** 

A. 100-foot frontage on Raum and S5-foot on Montello. 
Q. 100-foot frontage on what? A. Holbrook. 

Q.. And 85 on Montello? A. S5 on Montello. 

Q. Was there any grade of any description? A. Yes. 
Montello Avenue was higher than the alley in the rear of 
it. 

Q. In other words, the grade ran downward from Mon¬ 
tello Avenue to the alley which was adjacent to the laun¬ 
dry building? A. That is right. 

Q. Can you describe about the extent of that grade, 
the degree? A. I would say it was in the neighborhood of 
eight to ten feet. 

246 Q. I don’t know whether we understand what 
you mean by eight to ten feet. Can you describe it 

by percentage or degree? A. Well, say it was between 
eight and ten foot grade in one hundred feet. 

Q. It dropped eight or ten feet in one hundred feet? A. 
Yes. 

#*•#**#*•# 

247 Cross-Examination 

By Mr. Connolly: 

Q. How long have you been a superintendent in the 
construction field, sir? A. Since 1931. 
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Q. Hasn’t it been your experience, sir, that excavating 
contractors bring heavy equipment on the job and will, 
after the completion of the day’s job, leave the equipment 
on the job site? 

• *•#•«•••# 

248 The Witness: If he has got more work the next 
day, they leave it there. If they finish that day, 

they usually move that night or in the morning. 

• #**•*••*# 

Q. I show you, sir, Plaintiff’s Exhibit No. 5 which pur¬ 
ports to be a picture of this job site and I will call your 
attention to the mound of earth running across the lot 
in the center of the picture. Is that the mound of earth 
to which you have reference? A. I am trying to jncture 
which way this is facing. It looks like east, standing at 
the alley. 

Q. That is facing Montello Avenue? A. This dirt 
(indicating), you mean that. That is in the rear of the 
lot. 

249 Q. That is closest to the alley? A. That is right, 
this mound here (indicating). 

Q. And that is some of the dirt that was taken out of 
the basement, is that right? A. That is right. 

*•*•**#* .#• 

253 John Lee Richardson 

was called as a witness by the plaintiff in rebuttal and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

254 By Mr. Brault: 

Q. Lee, will you state your full name, please? 

A. John Lee Richardson. 

Q. How old are you? A. Thirteen. 

Q. And when -were you thirteen? A. May, 1953. 
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Q. What is your birthday? A. May 2nd. 

Q. Where do you go to school? A. Bundy over in 
Northwest. 

Q. What grade are you in? A. Sixth grade. 

Q. Where do you live now? A. 1659 Montello Avenue, 
Northeast. 

• **•##•### 

255 Q. Did you, on that evening, in company with 
anybody else, go on the lot where they were doing 

some work? A. Yes, sir. 

Q. Did you find there any machinery of any kind? A. 
Yes, sir. 

Q. What did you see there? A. There was only one 
tractor outfit. 

Q. There was a tractor there? A. Yes, sir. 

Q. What did you do on the tractor? A. Me and these 
three boys run up and jumped on the tractor and started 
playing. They were moving some levers and I saw— 

#•••**##•# 

The Court: Start again. I gained the impression he 
was playing with three other boys, making four in all, that 
got on the tractor. 

The Witness: Yes, sir. 

By the Court: 

Q. When you speak of getting on to the tractor, what do 
you mean? A. We jumped on the tractor and started 
playing. 

256 By Mr. Brault: 

Q. Lee, let me show you this picture which is marked 
Plaintiff’s picture No. F. Is that what the thing looked 
like that you got on? A. Yes, sir. 

Q. Show the Judge where you and the other boys got on 
it. A. We got on the seat. There is a low iron post 
sticking up from the floor and another boy moved a lever 
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and I stepped on the starter. I didn’t know it was a 
starter. 

By the Court: 

Q. What happened when you stepped on the starter? 
A. It cranked up. 

Q. And then all four of you jumped off? A. Yes, sir. 
Q. Nobody sat in the driver’s seat? A. I was. 

Q. You were still sitting. Did there come a time when 
you left the tractor? A. Yes. I jumped off. 

Q. When did you jump off? A. When it got close to 
the building. 

257 Q. How close did it get? A. Twelve inches. 

Q. You mean one foot and then you jumped off? 

A. Yes. 

By Mr. Brault: 

Q. What happened as soon as you touched this iron bar 
that you saw on the floor? A. It started up. 

Q. Did it start moving right away? A. Yes, sir. 

Q. In what direction did it go? A. It went straight 
to the building. 

Q. It went right straight to the building? A. Yes. 

Q. Do you remember where the blade was? Do you 
know what I mean by the blade? A. Yes, sir. 

Q. Was that blade up or down when you saw it? A. It 
was down. 

Q. Down on the ground? A. Yes, sir. 

Q. And it stayed in that position? A. No, sir. The boys 
was moving it around. 

Q. You mean moving the levers around? A. Yes, sir. 

• **•#*#*•• 

258 By the Court: 

259 Q. When the accident happened, let’s see, you 
were eight years, weren’t you, or nine? A. Nine. 
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Q. And were you in what grade—do you remember? 
A. In the third grade. 

Q. Which half of the third grade, 3-B? A. 3-A. 

Q. Had you been kept back at any time when you were 
in school? A. Yes, sir. 

Q. In what grade were you kept back? A. I was kept 
back in the second grade. 

Q. Was that for the full year of the second or just 
one-half of the year? A. The whole year. 

Q. Have you been kept back since? A. Yes, sir. When 
I transferred and went to this other school on Benning 
Road. 

Q. When you w T ere transferred from your old school to 
the new school, you were kept back or put in a 

260 different or lower grade? A. I was put back. 

Q. So you have lost two years of schooling? A. 

Yes, sir. 

Q. Do you know if they gave you any tests when you 
went over to the new school? A. Yes, they did. 

Q. Aptitude, comprehension? A. They gave us reading 
tests. 

Q. How did you make out in your reading test? A. 
They don’t tell. 

Q. At any rate, they put you back? A. Yes, sir. 

Q. What were the ages of these other boys that were 
playing with you in 1949? A. One w^as eight. 

Q. How about the other two boys? A. I didn’t know 
their ages. 

• ••••#•*•• 

261 Q. Do you have any idea whether they were your 
age, older or younger? A. They may have been 

younger. I don’t know. 

Q. You think they were younger? A. Yes, sir. 
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262 The Court: The boy said his birthday was Mav 
2, 1940. 

Mr. Brault: Obviously he was almost nine. 

The Court: As they say, he was eight going on nine. 
Mr. Brault: Yes, Your Honor. 

##*#*•*##* 

269 The Court: In the case of Home Laundry Dry 
Cleaning & Dyeing Company, Inc., a corporation, to 

the use of Central Manufacturers Mutual Insurance Com¬ 
pany, a corporation, plaintiffs v. Jay Mount and Cory 
Construction Company, Inc., defendants, being Civil Action 
No. 1742-52, filed April 18, 1952, the Court makes the 
following findings of fact and conclusions of law. 

* * *. This particular interesting case deals primarily 
with the principles of foreseeability and the principle of 
proximate cause. The Court does not feel that it is a case 
to be decided on the doctrine of res ipsa loquitur, that the 
mere happening of the event indicates the presence of 
negligence but, on the other hand the insurance company, 
standing in the shoes by virtue of subrogation, is in the 
position of an innocent plaintiff who has had property 
damage. 

There is no show at any point in the case that there 
was any fault on the part of the plaintiff, using the word 
in the broad sense. 

Next, if we move over, the problem might be whether 
or not a child of eight years and eleven months or 
approximately nine years, by starting a motor, would be 
an intervening cause. 

270 In this particular case the Court has had the 
benefit of the stipulation of counsel read into the 

record, as well as seeing, observing and himself question¬ 
ing John Lee Richardson. The Court finds as a fact 
that he is not a precocious child; that he was born May 
2, 1940; that in the period of his schooling to date he has 
been kept back once and sent back to a lower grade on 
another occasion, so he has had those two educational 
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reversals. He was but a year above the common law rule, 
certainly as it applies to crime that a child of seven and 
below is incapable of a criminal intent as well as the 
common law rule in the civil field that there was a pre¬ 
sumption that he would not be liable for torts above the 
age of seven. It was a rebuttable presumption provided 
there was a showing that he was a child of advanced intelli¬ 
gence, precocious or demonstrating ability beyond his 
natural range of years. 

Now, the Court finds that he was one month short of 
nine years. He was not a precocious child. He is a typical 
child of his years, attracted to moving objects and, accord¬ 
ingly, holds that whatever act he performed was not an 
efficient or an intervening cause so as to break the chain 
of causation. 

Before I move into the field of causation, I do think it 
well to take a look at some of the witnesses in order 
that we may ascertain the credibility and credence to 
271 give their testimony. 

There was offered at the outset of the plaintiff’s 
case, one George Waldrep who, in qualifying as an expert, 
had stated in substance that the control mechanism of 
an Allis-Chalmers bulldozer of either the type HD 15, 
7 and 5 were all the same. However, though the Court 
did declare him an expert in the field of this type of auto¬ 
motive equipment, as he testified later the Court reached 
the view that he was not qualified to express opinions which 
he attempted. In the first place he had never driven an 
HD 7. He had only seen it on rare occasions. He had 
made no examination of it and while it almost seemed 
natural that if an HD 15 was a six-cylinder job and an 
HD 5 was a two-cylinder job, somewhere in between them 
an HD 7 would occupy a corresponding relation, very 
much like a heavy tank, a light tank and one would expect 
a medium tank would be in between but that did not come 
forth and so, for the purpose of the case, the Court will 
not consider his testimony as having any helpful or proba¬ 
tive force. 
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I want to move over, discussing for a moment, the 
credibility of the witnesses, to discuss the credibility of 
Mr. Blackwell, the watchman, and Mr. Dickerson, the 
operator of the bulldozer. 

As the Court listened patiently to Mr. Dickerson, the 
Court gained the impression that he was one who had 

272 read a safety manual and knew there were seven 
steps he might take in order to safeguard the possi¬ 
bility of the bulldozer, weighing eight tons, from getting 
into operation. He said he took each of those seven sep¬ 
arate steps. Now, that seems a bit inconsistent with his 
testimony, generally, that he was going to ascertain, first, 
at the close of his working day if his employer wanted 
the bulldozer moved. He says he was at his home when 
the accident occurred. The testimony is quite clear that 
he left the scene of the accident about four o’clock. 

The stipulation says that the accident occurred at 4:15. 
Be that as it is, Mr. Mount says he was on the scene 
after the accident and that was approximately five o’clock, 
so that whether it be a matter of fifteen minutes or five 
minutes, as has been urged upon the Court, or as much 
as an hour, I don’t believe that he was at home. 

I do believe further he went to get the instructions and 
then he was going to act toward that view as the occasion 
would be appropriate. If it were to be moved, he un¬ 
doubtedly would have been nearby or seen to it that some¬ 
one was and that the mechanism was in such shape that 
it would work. Another thing that is rather striking is 
that he says he very deliberately removed what has been 
described as a starter bar, a bar of some two feet that 
projects through the floorboard and is in immediate 

273 proximity to what has been described as a starter 
button on the side of the motor. 

In this particular bulldozer the motor is completely 
exposed to view. Even the button w’ould be exposed to 
view. The obvious reason for removing the starter bar 
or disconnecting the starter bar was to prevent contact 
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with the starter button. He says he did that. He says 
when he left he didn’t come back, that he was going home. 

It would appear to be an act of carelessness to have 
left it there when he might as well have removed it or put 
it in a safe place, given it to the watchman or something 
to prevent an accident which was likely to occur. The 
Court doubts that he removed the bar, first because the 
owner goes on the scene of the accident shortly after the 
accident itself concerned, of course, with getting the bull¬ 
dozer out of the building but he makes no inspection to 
see whether the starter bar had been removed, which would 
have been an attempt to show a customary proceeding and 
which he undoubtedly would have looked at but he didn’t 
and, second, the boy who was involved says he saw this 
horizontal short bar protruding above the floorboard and 
he touched it, whereupon it started. 

Against that very substantial testimony the Court would 
feel that Mr. Dickerson has not given us the full picture. 

* * *. We will note, first of all, that this is on 
274 the bulldozer weighing eight tons, which was on 
private ground. * # * . The Court finds as a fact 
there was a downward grade, described variously as a 2 
per cent grade to 8 to 10 feet in 100 feet length but, in all 
events, the grade was down. 

There was testimony, on the part of Mr. Mount, the 
owner, that when he saw the bulldozer inside the laundry 
that there was no dirt upon the blade. There is testimony 
in the case, both on the part of Mr. Mount and on the part 
of the witness tendered as an expert, Edwin Johnson 
Walker, that if a Diesel engine had gears engaged, that 
w-hile two of the gears would not carry it forward, namely, 
third and fourth gear, on level ground, the first and 
second gears would and on a grade, as the Court recalls it, 
all four gears, if engaged, could start the motor in opera¬ 
tion. Now, that is one thing to notice. 

• •••#•*••• 
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275 * * •: There is testimony in the case, from Mr. 
Walker, that a warm motor of this type will stay 

warm for four hours and the Court has referred to the 
fact that if gears are engaged downgrade, any one of 
them will be sufficient, and there is testimony from the 
young boy that the gears were juggled or pushed by either 
him or more of the other three who sat on the seat with 
him and there is testimony from the watchman, Mr. 
Blackwell, that as he walked beside this bulldozer he could 
feel the heat. Apparently he must have been a few 

276 feet from it himself. 

This bulldozer had been working all day. Now, 
if this witness says he could feel the heat, this Court 
reaches, without any trouble, the fact that this was a hot 
motor. The motor was hot and against the principle of 
the Diesel operation, if but slight air or slight fuel is 
brought in proper proportion with the heat w T hich is then 
present, all that is needed, apparently, is some motion to 
start the motor in operation. 

Now, the Court feels, therefore, that the force that 
started this motor was, one, the peculiar principle of 
Diesel operation, that such a Diesel bulldozer will start 
very quickly with slight contact; the Court finds, two, that 
it is not a complicated maneuver. It does not require 
seven distinct steps that might be characteristic of the 
normal operation but that if any one of the gears are in 
position, a warm motor is present, any contact of the 
whole unit will set it in force. 

The Court finds also that this particular bulldozer was 
headed downgrade. The Court finds carelessness on the 
part of the operator, one, that he says he put the corner 
of the blade into some two inches of earth. He has sought 
to impress the Court that, beyond doing that, he also had 
it in front of six-foot pile of earth and there has been no 
witness in the case to say there was any such pile of 

277 earth. The gentleman who appeared from the Cory 
Construction Company has spoken of its being lev- 



eled out so they could work about it. He has spoken of a 
mount of earth of one foot and two feet but certainly not 
a mount of earth as high as a man six feet tall, a very 
perceptible thing. 

The Court does not believe there was such a mound in 
front of this bulldozer and finds it as a fact. Had there 
been the bulldozer would not have traveled any distance 
greater than the point where it was to where the mound 
of dirt actually lay. 

* * *. The testimony of the boy is that they monkeyed 
with the lever and it raised and lowered quite easily. 
That brings me to the third point. The operator says 
he put the corner of it in some two inches. Mr. Blackwell, 
the night watchman, says that while one corner appeared 
on the ground, there was daylight showing through in 
the center. The Court finds that was an insecure position 
to leave the blade. It is evidence of negligence. The fact 
that no earth was on the blade whatsoever indicates two 
things: One, that it was not very securely into the earth; 
it was level with or above the earth and, third, that this 
was all downgrade. 

We have had the benefit of pictures of the site. The 
pictures to the Court indicate the blade was down 
278 and that is borne out by the testimony. 

The Court finds that the force set in motion was 
this very large heavy weighted bulldozer and the Court 
finds as a matter of law and fact, that it was a dangerous 
instrumentality, dangerous by its weight, dangerous by 
its force. 

Now, the interesting part that remains is if it is granted, 
as a major premise, that there was the presence of the 
dangerous instrumentality who, if anybody, was responsible 
for the ultimate injury that occurred. Two defendants 
have been brought into the case. The owner of the land 
is absent from the cause. The Court would question that 
the owner of the land would be liable under these cir¬ 
cumstances because, in cases relied upon in argument from 
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► our own Circuit Court of Appeals, notably, Claxton v. 
Schaff, 83 U. S. Appeals, D. C. 271, 169, Fed. (2d), 303, 
the one operating the parking lot was the sole person sued. 

* Apparently there is no privity between the one who placed 
the car there in storage and the owner on a contractual 
side. I would question very seriously, on the tort side, 
that the owner as such would owe a duty of care where 
he placed a bailee on the land to operate it as a storage 

facilitv but there, of course, there was the benefit of a 

* * 7 ^ ^ 7 

local ordinance requiring that these internal combustion 

cars, to wit, an autorabile, have means at hand to lock the 
^ mechanism. While we are at that point, the Court 

279 will hold that the regulations introduced in the case 
do not bear upon the issue here, namely, Section 

► 58 of the District of Columbia Motor Vehicle Traffic Reg¬ 
ulations is not applicable because this particular bulldozer 
was not in a public place and was not on a public street and 
the Court holds, second, that in the same field, under 
paragraph J of Section 58, this particular bulldozer is 
exempted from the provisions. That section declares: 

v “Every vehicle propelled by an internal combustion 

engine”—and obviously this is not that—“or by elec¬ 
tricity”—and obviously this is not that—“ or steam”— 
and obviously this is not that—“except traction engines, 
rollers and vehicles propelled only on rails and tracks.” 

The Court feels this is a traction engine expressly ex¬ 
empt and not expressly included, and so the regulations 
do not help us. 

Now, we are back to whether the two defendants are 
joint tort feasors or whether their actions are completely 
independent in the law and, therefore, either one or both 
are liable. 

Let’s take the situation of the Cory Construction Com¬ 
pany as we find it here. The Cory Construction Company 
was the general contractor. They were erecting some 
duplex apartments on this site. By virtue of their contract 



72 

they had the right to go upon the land. They needed 
2S0 outside help and one of the outside helpers they 
needed was an excavator. The testimony is quite 
clear, both from Mr. Mount, who said he hired the bull¬ 
dozer at an hourly rate, he kept a general ledger card 
with the Cory Construction people of which this was but 
one job, and also that he deducted the half hour while his 
own man was on the premises. That was the act of an 
independent contractor. He was not in any wise connected 
as an agent or a servant with the Corv Construction people. 
He went on there with his equipment to do a job and, at 
the end of the job he would normally have removed it. 

The next thing to notice in that connection dealing with 
Cory’s possible liability was the situation as occurred in 
the record when the night watchman, Norman Blackwell, 
testified that as Mr. Dickerson, the operator of the bull¬ 
dozer, was about to leave his work for the day that he 
inquired, first, where was the nearest telephone since he 
wanted instructions as to the removal of the bulldozer. 
Then Mr. Blackwell testified he said, in substance, to Black- 
well would be, Blackwell, watch out for this particular 
bulldozer. There is testimony from Blackwell that Black- 
well had seen a number of children playing at various times 
through the afternoon; described variously as a dozen, 
two dozen, 35 to 40, indicating more than a few. There 
was testimony from Mr. Dickerson that children gathered 
around as he operated and he had to warn them to 
281 stand back. 

Now, it looked for a moment as though there might 
be some question that a servant, a legal servant of Cory 
Construction Company had assumed an obligation in be¬ 
half of his company to safeguard this particular device 
while its operator made a call to his employer of small 
compass, small moment, not very long but then, when 
Dickerson took the stand, he testified he had no such con¬ 
versation. He said he had no conversation, in fact, and 
he did not testify he gave any such instruction. 
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The weight of the testimony is, therefore, against the 
legal proposition that Cory Construction Company as¬ 
sumed, not by way of contract but by way of assumption, 
assumed the duty which it failed to discharge, and while 
the Court is on that point, speaking of the measure of 
care which Cory Construction Company should have used 
in safeguarding the premises and the equipment, the testi¬ 
mony is that it did employ a night watchman to be there 
when the work operations were not going forward and, 
as will happen, there was a disturbance near a lumber pile 
which Blackwell anticipated and hurried off to safeguard 
against and I think even the Holy Scripture tells us no 
man can serve two masters and here was a chance he had 
to take; his own master’s obligation was in danger and he 
lie went to prevent it and was absent when the actual start¬ 
ing up of the bulldozer occurred. 

2S2 Accordingly, on the facts and as a matter of law ?< 
the Court will now, on its reserve motion, grant a 
judgment in favor of Cory Construction Company, holding 
they were not liable to this suit. 

That leaves us now whether or not, there being no inter¬ 
vening cause on behalf of the boy, Cory Construction 
Company being exculpated, is Jay Mount liable in indem¬ 
nities? The Court feels that he is. The Court feels that, 
as an independent contractor, he sent his agent on the 
premises; the work in which he was engaged was full 
completed. There was nothing to have prevented him from 
removing it other than a traffic regulation that he should 
not move it between the heavy traffic period of Washington 
between the hours of four and six. He apparently gave 
instructions he was not going to move it in that period. 
His agent knew of the presence of those children. The 
gears of this particular bulldozer project on a level with 
the seat. Children today, with mechanized toys, are famil¬ 
iar with gears. It was not unusual that those of the years 
indicated, nine and ten, would be attracted to it. It was a 
dangerous thing. It was fully warmed up. It could 
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have been safeguarded by simple devices. The blade could 
have been dug deeper into the ground. The bulldozer 
could have been moved to a point where it could not go 
forward, especially in the lee of the hill on Montello 
Avenue. If there had been this six-foot mound of 
283 earth, he could have driven the bulldozer there to 
have prevented it entirely; he could have discon¬ 
nected the rod and taken it away, which would have pre¬ 
vented it. Any slight care of this exceptionally dangerous 
equipment would have avoided the accident and the Court 
finds that the measure of care of a reasonably prudent 
man was violated here and will, accordingly, enter judg¬ 
ment in favor of the plaintiff against Jay Mount in the 
sum of $1,339.80, damage to the building of the Laundry 
Company, $1,971.24 damage to the equipment of the Laun¬ 
dry Company and $24 obsolescence, making a grand judg¬ 
ment of $3,335.04. 

290 Mr. Casey: As a general objection, Your Honor, 
all the way through this is primarily a statement of 

ultimate facts without stating the facts from which those 
conclusions or ultimate factual conclusions were drawn. 

Mr. Casey: Paragraph 3, Your Honor, the bulldozer is 
described as being complicated to start when cold and 
easilv started when hot. Your Honor, that is a conclusion. 
I think we should set out the steps which are necessary. 

The Court: No; that was a very simple thing and 

291 that is my finding. 

What do you mean “set out the steps”? 

Mr. Casey: Those procedures which are necessary to 
start it when it is hot and those procedures which are nec¬ 
essary to start it when it is cold and, throughout the trial 
of this case, Your Honor, there was a misunderstanding. 
We never said it wasn’t warm. We never involved our¬ 
selves with admissions of starting it when it was cold. 
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The Court: The Court found that it was warm. This 
thing had been used for, what was it, eight hours? 

Mr. Casey: We agreed that it was warm, Your Honor. 

#•######*• 

Mr. Casey: We admit it, Your Honor. We never intro¬ 
duced testimony as to what was necessary when it was cold, 
putting oxygen in and pushing the heater button on and 
all that. 

• ####*#**• 

292 The Court: Didn’t we have three people in the 
case testify that it was hard to start when cold and 

when it was hot it was no trouble? 

Mr. Casey: No, Your Honor. 

The Court: The man came and qualified as an expert. 
We had another man whom I thought was an expert and 
we had your operator. 

Mr. Casey: Yes, Your Honor, and they enumerated the 
steps which were necessary when it was hot and we never 
inquired what would have been necessary of this had been 
a cold winter morning and had not been run overnight. 
The Court: I will overrrule you on that. 

##***•*#*# 

293 The Court: * * *. 

*#***#**## 

What else have you got? 

Mr. Casey: The testimony in Paragraph 4, Your Honor, 
that the bulldozer was left in gear in a manner in which it 
could be readily started by pressing the starter bar is 
contrary to the uncontradicted testimony of the operator. 
The Court: What about the boy? What did he say? 
Mr. Casey: He didn’t address himself to gears. 

• •••#•*••• 

Mr. Casey: And he simply stepped on something on the 
floor. 
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The Court: He did better than that. He stepped on 
the projecting rod unconnected which started the 
motor. 

294 Mr. Casey: Unconnected? 

The Court: Yes. It was all connected up. Your 
man said he took it off. The testimony was to the 
contrary. 

Mr. Casey: Only the boy’s testimony, Your Honor. 

The Court: You understand, as a finder of fact, I have 
got to decide between two inconsistent statements. 

Mr. Casey: We object to that finding, Your Honor, as 
against the greater weight of the testimony and the only 
competent testimony as to the condition of the gears. 

The Court: You are overruled on that. 

What is your next point? 

Mr. Casey: Again, Your Honor, we make the objection 
that these are simply conclusions and ultimate statements 
of fact without stating the facts upon which they are 
grounded. 

The Court: I overrule you on that. 

Mr. Casey: In the same paragraph, Your Honor, Para¬ 
graph No. 3, the finding that the blade was left on a 
level with or above the ground is not supported by the 
testimony of either of the witnesses who testified as to the 
condition of the blade. Blackwell said that the 

295 corner of the blade was stuck into the dirt. 

The Court: How about the watchman? 

Mr. Casey: The watchman, Blackwell, said the corners 
of the blade were stuck in soil but you could see daylight 
in the middle. 

The Court: No; the Court disagrees with you on that. 

What is your next point? 

Mr. Casey: The conclusion, Your Honor, in the last 
sentence of Paragraph 3 is objected to, Your Honor, that 
“under these circumstances it was a dangerous instru- 


mentality” again is not supported by any facts which 
were recited. 

The facts supporting that conclusion are not recited in 
the findings. 

The Court: The Court disagrees with you. 

What is your next point? 

Mr. Casey: In Paragraph 4, Your Honor, in setting 
forth the finding that the children had been in the vicinity 
and watched the bulldozer in operation should include, I 
think, Your Honor, because I think it is misleading, that 
John Lee Robinson said that he was not among the chil¬ 
dren who watched the bulldozer being operated by Dickin¬ 
son and had not seen it operated prior to the time that 
he himself put it in motion. 

The Court: I disagree with you on that and 
296 overrule you. 

What else have you got? 

Mr. Casey: Paragraph 5, Your Honor, the finding there 
is contrarv to the testimonv of Dickinson and are ultimate 
facts stated without a finding of the primary facts on 
which it is based. Again, if the testimony of the operator 
is to be disbelieved, I think that the ground therefor should 
be set out and the facts which do support these conclu¬ 
sions, which are contrary to the only testimony on the 
point in the case, should be again set out to support the 
finding. 

The Court: Formally, the Court overrules your point. 

Mr. Casey: Here it says, Your Honor, putting the blade 
a sufficient depth into the ground would have made it 
impossible to start the bulldozer. The testimony of the 
little boy, John Lee Robinson, if that is the testimony to 
be believed on that point, said his companion lifted the 
blade after it started and that he was capable of moving 
a lever and lifting the blade and the Court so found, as I 
understood your opinion, yet here it says it would have 
made it impossible to start the bulldozer had the blade 
been left inserted in the ground. 
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The Court: Deep in the ground. 

Mr. Casey: Again does Your Honor rule that the 

297 blade was not that deep in the ground? 

The Court: I am ruling by what I heard and I 
think this conclusion supports the evidence. 

Mr. Casey: Here, Your Honor, it says it would have 
been impossible to start it if the starter bar had been 
removed. In Your Honor’s opinion, you observed that 
the engine on this bulldozer was exposed and that the 
starter button could be pushed. Even though the starter 
was removed, the starter button on the top of the starter 
itself could have been pushed and the bulldozer was capable 
of being started even though the starter bar was dis¬ 
connected and you justified the finding— 

The Court: I will overrule you on that. 

298 Mr. Casey: Paragraph 5, Your Honor. 

Your Honor said putting the blade in the ground 
would not have made it impossible to start it which is 
contrary to the unanimous testimony in this case 

299 that the blade was in the ground. The testimony of 
the voung bov is the blade was lifted bv the bovs. 

The Court: What do you make of Blackwell’s testi¬ 
mony when he said that it was not dug into the earth; that 
he just dropped the blade and he could see daylight under 
the blade? 

Mr. Casey: My recollection is, Your Honor, I think if 
you read all this testimony that he had the corner of it 
in the dirt. You could see daylight in the middle. 

The Court: One corner was stuck about two and one- 
half inches in the ground and he could see daylight 
through the middle. There is testimony that it was not 
dug into the ground. 

Mr. Casey: At that time, Your Honor, I was saying 
that sticking the blade in the ground would not have made 
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it impossible since the boy said he lifted it; removing the 
bar would not have made it impossible since, as Your 
Honor found, in your remarks at the close of the trial, 
you could start this motor by pushing the exposed button 
on the starter itself and as to putting it behind the pile of 
dirt, Your Honor found that, looking at the picture during 
the trial, you found no pile of dirt. 

The Court: But you have testimony on the part of 
your operator that he put it behind a hill of dirt 

300 described as six feet high and the picture did not 
show a hill six feet high. Who is telling the truth? 

Mr. Casey: Your Honor, I am simply saying that as to 
the safeguards that might have been taken, Your Honor 
has found there was no such hill. 
#*#***#*•* 

Mr. Casey: Your Honor, either that hill was there or 
not there. 

The Court: Now you are talkign sense. 

Mr. Casey: Dickinson may have put it behind the hill. 
If it wasn’t there, then the safeguard of putting it be¬ 
hind the hill was not available and should not be in the 
findings. 

The Court: We have your man, who testified, and if he 
doesn’t know that there was no hill there he must be not 
telling the truth. 

Mr Casey: It seems to me you either got to accept it or 
reject it. 

The Court: I reject it. 

Mr. Casey: If you reject it, Your Honor, in refuting 
Dickinson then I don’t think it should be in the findings 
as one of the safeguards which might have been 
taken. 

301 The Court: I do, because the theorv of vour case 
was the man said, “With due care I put it behind 

the hill six feet high” and there wasn’t any hill there. 
Mr. Casey: Then the safeguard wasn’t available. 
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The Court: Well, you have got to hang with your testi¬ 
mony or separate from it. You offered it. That is what the 
man said. 

Mr. Casey: I am not advocating now, Your Honor, but 
saying the safeguard was not available and should not be 
in the findings. 

The Court: I do. 

Look at all the things your man testified he did; two 
feet in the ground in front of a pile six feet high; pushed 
the air lever in; he pulled the throttle out; he stopped the 
starter, disengaged the clutch. lie took it out of gear and 
he lowered the blade. I don’t think there was one of those 
things found to be a fact. 

Mr. Casey. The unanimous testimony was to that effect 
except the testimony of the small boy when he said that 
the other children moved the levers. 

302 The Court: I overrule you. 

Anything else ? 

w C 

Mr. Casey: Yes, Your Honor. I object to the finding 
that the bulldozer was left unattended by the operator. 

The Court: Wait a minute; wait a minute. Didn’t the 
operator leave it and go to a telephone booth, make a call 
and go home? 

Mr. Casey: He left it with Blackwell. 

The Court: The Court found to the contrary, did it 
not? Who was Blackwell working for? 

Mr. Casey: Blackwell was working for Cory, 

303 sir, and his job was to protect the premises. 

The Court: How much did your client pay him 
for the services he performed? 

Mr. Casey: I don’t think that is necessary, but he didn’t 
pay him anything. Your Honor, I think if that is the hold¬ 
ing of the Court, it should be set out in the order, the 
facts upon which the Court bases its conclusion. 

The Court: Don’t you think that the Court of Appeals 
is going to have the record and will see it and you are 
going to argue that is unsupported and so forth? 
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Mr. Casey: Yes, Your Honor, but I do think that the 
findings should set out the facts upon which you concluded 
that he was not justified in relying on Blackwell. 

• **••••*•• 

Mr. Casey: We object, Your Honor, to the finding that 
John Lee Robinson stepped on the starter bar. It is an 
ultimate fact he stepped on something protruding from 
the floorboard. He didn’t characterize it as a starter bar. 

The Court: And you were good enough to put in evi¬ 
dence the very pictures which showed the bar which pro¬ 
jected is called a starter bar and it is the only 

304 thing that comes through the floorboard. 

Mr. Casey: No, Your Honor. 

The Court: The Court differs with you on it. 

Now, your next point. 

Mr. Casey: As to Paragraph 8, Your Honor, that is 
a conclusion of law, not a finding of fact. It is not sup¬ 
ported by facts. It is a conclusion of law and not properly 
included within these findings of fact. 

The Court: I remember using those very words, that 
this boy, of his years, was a typical child of his years, at¬ 
tracted to moving objects. 

********** 

Mr. Casey: Yes, Your Honor, but saying he was incap¬ 
able of negligence, incapable of being an efficient or in¬ 
tervening cause— 

The Court: That is a matter of law. 

Mr. Casey: Yes, Your Honor, I don’t believe it is a 
finding of fact. I object to it as being a conclusion of law. 
The Court: We overrule you on that. 

Mr. Casey: We object to Paragraph 10, Your 

305 Honor, the last paragraph because it makes no 
mention of Blackwell, Cory’s watchman. Our con¬ 
tention and those facts which supported our contention is 
we had a right to rely on him and that, in fact, it was left 
in his custody and that he should have guarded it. 
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The Court: And the Court found to the contrary. 

Mr. Casey: As to the conclusion of law, it is insufficient. 
It is simply a statement of the disposition of the case and 
not proper conclusions of law based on the findings of 
fact. 

The Court: As the result of the motion, the Court un¬ 
derstands you are going to file a supplemental finding of 
fact on Paragraph 1 to indicate the over-all dimensions of 
the lot a,nd the fact that the laundry was separated from 
the lot by an alley and describe the permises and that, 
in Finding No. 3, on page 2, in the third line where the 
grade begins, “even when in gear”, that you are going to 
file a supplemental on that which will say—what is the 
expression you used—“had not been”; “are not now”, 
and “never will be”? 

• ###*###** 
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APPELLEE'S STATEMENT OF QUESTIONS PRESENTED 

1. Whether the trial Court’s finding that the bulldozer 
was left in a negligent manner was supported by the 
evidence. 

2. Whether the trial Court’s finding that the negligence 
of the Appellant was the proximate cause and that the 
nine-year old child was not negligent and was not an 
intervening cause was supported by the evidence. 
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APPELLEE'S COUNTERSTATEMENT OF THE CASE 

This Appellee adopts the first two paragraphs of the 
Appellant’s statement of the case, but desires to make a 
counterstatement as to the evidence. 

The Appellant’s statement of the case describes the man¬ 
ner in which the bulldozer operator left the bulldozer. 
However, this statement represents only a brief summary 





of the testimony of the operator himself (J. A. 42-43). 
There was other evidence in the case from which the Court 
could, and did, find the operator’s testimony to be in¬ 
correct. 

While the operator testified that he disconnected the 
starter bar (J. A. 42), rendering the same ineffective so 
that the motor could not be started by stepping on it 
(J. A. 47), the boy who started the motor testified that he 
stepped on the starter bar sticking up from the floor of 
the tractor, and as soon as he stepped on the starter the 
motor started up (J. A. 62-63). 

The testimony of the bulldozer operator was, therefore, 
not uncontradicted as stated by the Appellant (Appellant’s 
brief, page 4). 

While the operator testified that he left the blade down 
and sticking into a pile of dirt six feet high, he was unable 
to identify such a pile of dirt in a photograph of the site 
which was taken on the day following the accident (J. A. 
14, 47). Blackwell testified that the blade was down but 
not dug into the dirt, that you could see daylight between 
the under part of the blade and the ground (J. A. 34-35), 
that the tractor was parked on a downgrade of about 4% 
(J. A. 35-36) and that there was no obstruction between 
the parked tractor and the building which it struck (J. A. 
37). 

The bulldozer was parked and left unattended by its 
operator at about 4:00 p.m., after having been in constant 
use since 7:30 a.m. (J. A. 41). The accident occurred at 
approximately 4:15 p.m. The time was stipulated in the 
pretrial proceedings (J. A. 8). 

There was, therefore, ample evidence to support the 
trial Court’s findings of fact that the motor of the bull¬ 
dozer was hot (J. A. 30) and when in this condition, that 
it was easily started (J. A. 21), and that it was left 
without the operator having disconnected the starter bar, 
and in gear (J. A. 62-63). 

The trial Court’s findings that the operator failed to 
avail himself of the precautions that were available to 
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him to render impossible the mischief on which the plain¬ 
tiff’s suit was based, is supported by the evidence. The 
testimony of the operator on this subject was not the sole 
evidence in the case, as stated by the Appellant (Appel¬ 
lant’s brief, page 5). The trial Court had before it the 
testimony of the boy who started the motor by stepping 
on the starter bar (J. A. 62-63), and the physical facts, 
including the photographs of the scene (J. A. 86-87-88) 
and also, the testimony of Blackwell (J. A. 34-37). 

All of the findings of fact are amply supported by the 
evidence. 

SUMMARY OF ARGUMENT 

1. The trial Court’s findings of fact with respect to the 
manner in which the tractor was left unattended by the 
Appellant were amply supported by the evidence. 

The testimony of the operator was not the only evidence 
on this subject. His testimony was contradicted in several 
material respects by the boy who started the bulldozer, 
the watchman for Cory Construction Company, Inc., 
photographs, and other testimony and physical facts. It 
was, therefore, the sole prerogative of the trial Court, 
sitting without a jury, to weigh the evidence and decide 
the facts. These findings cannot be disturbed by this 
Court unless found to be manifestly wrong. 

2. The trial Court’s finding that the negligence of the 
Appellant was the proximate cause and that the boy who 
started the bulldozer was not negligent and was not an 
efficient or intervening cause w T as supported by the evidence. 

Whether or not a child is guilty of negligence is ordi¬ 
narily a question of fact, to be determined by considering 
the child’s age, capacity, intelligence, experience and the 
nature of the danger encountered. 

WTiat is the proximate cause of an injury is determined 
as a fact in view of the facts attending it. The finding of 
the trial Court on this issue was one of fact, and therefore, 
cannot be disturbed if supported by evidence. There was 


4 


sufficient evidence to find that the conduct of the boy was 
not an efficient, intervening cause, but that the proximate 
cause of the injury was the negligence of the Appellant. 

ARGUMENT 

1. THE TRIAL COURT'S FINDINGS OF FACT WITH RESPECT 
TO THE MANNER IN WHICH THE TRACTOR WAS LEFT 
UNATTENDED BY THE APPELLANT WERE AMPLY SUP¬ 
PORTED BY THE EVIDENCE. 

The Appellant’s brief concerns itself primarily with 
the evidentiary facts of the case. In fact, the Appellant, 
in his argument, states that the only errors which are 
claimed are the unwarranted conclusions or ultimate facts 
found by the trial Court. 

The rule is ’well settled in this jurisdiction that the 
findings of fact of a trial Judge are never to be lightly 
disturbed. Penn Oil Co. v. Vacuum Oil Co., 60 App. D.C. 
96, 48 F. 2d 1008. Therefore, unless the findings of the 
Court upon the evidence produced at the trial are mani¬ 
festly wrong, they are not to be disturbed by the Appellate 
Court. Boteler et al. v. Plugge et al. 57 App. D.C. 69, 17 
F. 2d 221. 

It was the duty and prerogative of the trial Court to 
weigh the evidence and decide the facts. This was done 
by the Court after both hearing and seeing the witnesses 
produced by the respective parties. The trial Court is, 
therefore, in a better position to judge of the credibility 
of the witnesses and the intelligence, capacity and training 
of the minor who was involved, than would be the Appel¬ 
late Court, who would not have the opportunity of observ¬ 
ing these witnesses. Under these circumstances, this 
Court has held that the judgment of the trial Court will 
not be reversed unless it is found to be manifestly wrong. 
The right to a jury trial was waived by both parties and 
the issues of fact as well as of law were submitted to the 
trial Court without a jury. If there was any evidence to 
support the findings of fact of the trial Court, -whether or 
not the Appellate Court might have come to a different 
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conclusion, the judgment is not subject to reversal. Capital 
Apartment Corp. v. Vassos, 62 App. D.C. 136, 65 F. 2d 482; 
Shelley v. Westcott, 23 App. D.C. 135. In fact, this Court 
has stated that: 

“Where the lower court has heard witnesses con¬ 
sidered evidence, and made its findings, they must be 
taken as presumptively correct unless in case of obvi¬ 
ous error or where wholly unsupported.” 

Colby v. Riggs Nat. Bank , 67 App. D.C. 259, 92 F. 2d 
183; Remington Rand, Inc. v. Societe Internationale, etc., 
88 U. S. App. D.C. 275,188 F. 2d 1011; Rule 52(A) Federal 
Rules of Civil Procedure. 

The trial Court found as a fact that the bulldozer was 
left in a negligent condition by the Appellant’s operator. 
Under the above authorities, if there is any competent 
evidence to support these findings by the Court, they 
cannot be set aside. 

The Appellant argues that there can be no question as 
to the condition in which the bulldozer was left by the 
operator since the only person who described that condi¬ 
tion was the operator, Floyd H. Dickerson. It is true that 
the operator described in detail the manner in which he 
left the bulldozer when he had completed his day’s work. 
It is admitted that at the time he parked the bulldozer 
the motor was hot. Dickerson testified that he did every¬ 
thing that he was required to do to immobilize the bulldozer. 
This testimony, however, is inconsistent with the ultimate 
facts and there is considerable dispute with respect to 
several material portions of his testimony. For example, 
Dickerson testified that he disconnected the starter bar 
(J. A. 42). On the other hand, the boy who started the 
bulldozer in operation testified that he stepped on the 
starter and as he did the motor started up (J. A. 62-63). 
It is obvious that if Dickerson had disconnected the starter 
bar in the manner in which he described, the motor could 
not have been started merely by the boy stepping on the 
starter at the floorboard. It is further significant that 
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Dickerson had been instructed by his employer, the Appel¬ 
lant, to disconnect the starter rod after completing his 
day’s work and leaving the bulldozer unattended (J. A. 
43). However, when the Appellant arrived on the scene 
of this accident shortly after it occurred, and being then 
concerned with the manner in which the bulldozer found 
its way into the Appellee’s building, he neglected to ascer¬ 
tain whether or not the starter bar had been removed or 
disconnected in accordance with his previous instructions 
(J. A. 58). The operator further testified that in parking 
the bulldozer, he had placed the blade against a pile of 
dirt six feet high and had dug the blade into the ground 
so that it could not have been moved without the blade 
being lifted from the ground and the bulldozer moved 
away from the pile of dirt (J. A. 42-44-46). This testi¬ 
mony is at variance with that of the watchman, Norman 
Blackwell, who stated that the blade was not exactly on 
the ground, that daylight could be seen underneath the 
blade, that the bulldozer was pointing toward the laundry 
building on a downgrade, and that there was no obstruction 
between the bulldozer and the brick wall which it struck 
(J. A. 34 to 37). Furthermore, when confronted with a 
photograph of the scene of the accident, which was taken 
on the day following the accident, Dickerson was unable 
to point out the mound of dirt which he previously de¬ 
scribed as being six feet high (J. A. 47). 

There was other evidence in the case from which the 
Court could properly have found that the description of 
the manner in which Dickerson left the bulldozer was not 
correct, including the testimony of the Superintendent for 
Cory Construction Company, Robert Victor Leyking (J. A. 
60-61), in which he described the grade of the lot on which 
the work was being performed, and the testimony of the 
boy, John Lee Richardson, who started the bulldozer (J. A. 
61 to 63). As the trial Court pointed out, it was his 
duty as the trier of facts, to decide between two incon¬ 
sistent statements (J. A. 76). It was necessary for the 
trial Court to decide, after weighing the evidence and 
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observing the various witnesses who testified, together 
with the physical facts, as to whether or not the operator 
of the bulldozer was telling the truth or was correct in 
his description of the manner in which he parked the 
bulldozer. The Court chose to reject the description as 
given by the operator of the bulldozer, and to find that he 
did not disconnect the starter bar, that he did not park 
the blade against a hill six feet high and dug the same 
into the earth, as described by him, and he therefore 
rejected, as was his prerogative, the operator's statement 
that he had put the gears in neutral and had so immobil¬ 
ized the bulldozer that it could not have been put into 
operation except by the so-called intricate and complicated 
maneuvers as described by the expert witnesses produced 
on behalf of the Appellant. As the trial Court pointed 
out, it would be a very simple matter for the operator to 
have disconnected, or even removed, the starter bar. In 
fact, in failing to do so, he specifically violated instructions 
of his employer, which in itself, would constitute negli¬ 
gence. Had he followed this very simple procedure, the 
accident in question would never have occurred because 
the only reason the bulldozer was put in motion was by 
reason of the fact that the boy stepped on the starter 
bar protruding from the floorboard and, immediately, the 
motor started up, and because the bulldozer was then in 
gear, it was placed in motion, and being uncontrolled, it 
continued until it struck the bulilding of the Appellee, 
Home Laundry and Dyeing Company, Inc., causing the 
damage which is the subject of this litigation. The trial 
Court also found as a fact, that the seven distinct steps 
which were described by the experts, as necessary to place 
this bulldozer in operation, were not required under the 
circumstances in which the bulldozer was left by its oper¬ 
ator. It would seem that the ultimate facts speak for 
themselves. Also, Richardson testified that the boys 
played with the levers and as soon as he stepped on the 
starter bar, the bulldozer motor started and the bulldozer 
was placed in motion (J. A. 62-63). This certainly negates 



completely the testimony of the experts that the seven 
distinct steps, in their proper order, would be required in 
order to start the bulldozer, as argued by the Appellant. 
Appellant’s argument, however, is not sound inasmuch as 
the experts agreed that when the motor of the bulldozer 
was hot, it would start very easily and would be placed in 
motion on a downgrade if it were parked according to 
the findings of the Court, even if it were not in gear. In 
fact, the witness, Edwin Johnson Walker, produced on 
behalf of the Appellee, testified that: 

“If the engine was hot it would start up real easv.” 

(J. A. 21) 

“As soon as you touch the starter it would start 
right off.” (J. A. 21) 

The Appellant’s only contention seems to be that the 
findings of fact on this subject were not supported by the 
evidence. 

It seems abundantly clear that there was ample evidence 
to support these findings and that, therefore, said findings 
cannot be disturbed. 

Appellant has cited two cases in support of his argument 
that he was not negligent in leaving the bulldozer in the 
manner in w’hich the trial Court found it had been left. 

Tabary v. Neiv Orleans Public Service, Inc. (La. App. 
1933) 142 So. 800 (Appellant’s brief, page 12); and Kress¬ 
ine v. Jamesville Traction Co., 175 Wise. 192, 184 N. W. 
777 (1921) (Appellant’s brief, pages 13 and 14). The 
Tabary case appears to have been decided upon the author¬ 
ity of the Kressine case. However, the facts in the 
Kressine case are easily distinguishable. In that case, it 
will be noted that to prevent the unauthorized starting of 
the streetcar, the motorman had tied down the overhead 
trolley pole and had removed the controller. The Court 
held that under these circumstances the defendant was 
not required to anticipate that boys would improvise a 
controller and because of their unusual ingenuity and 
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precociousness succeed in starting the car. However, the 
Court in its opinion, by inference, certainly indicated that 
if the operator had not taken these precautions, the defend¬ 
ant would have been liable, when it said: 

“It was charged with knowledge of ordinary childish 
conduct, and it was bound to anticipate consequences 
resulting from such conduct. It was not bound to 
anticipate consequences resulting from the unusual or 
extraordinary conduct or the precocious ingenuity dis¬ 
played by this particular crowd of boys.” 

In the instant case, the trial Court found as a fact that 
the operator had failed to either remove or disconnect the 
starter bar or take the other simple precautions which were 
available to him to immobilize this bulldozer. 

The application of the law of the Kressine case to the 
facts of this case would certainly impose liability upon 
the Appellant. 

The Pennsylvania Supreme Court in 1935 had before it 
a case very similar to the case at bar. A road scraper had 
been left unguarded on a vacant lot close to the street. 
Children had been observed by the operator playing in 
the vicinity and attracted to the road scraper while in 
operation. The Court stated: 

“Those in charge of it must have known that, if 
they put it on a vacant lot close to the street, its 
allurement to the children would still continue. If they 
had given thought to the situation, they would have 
known that it was dangerous if children played about 
it and that childish curiosity might lead them to tamper 
with it.” 

Reichwalder v. Borough of Taylor, 185 A. 270, 322 Pa. 72. 

This Court has followed a similar rule in the cases of 
Boss v. Hartman , 78 U. S. App. D.C. 217, 139 F. 2d 14, 
and Schaff v. R. W. Claxton, Inc., 79 U. S. App. D.C. 207, 
144 F. 2d 532. 

Both of these cases involved the liability of the owner 
of a motor vehicle who had left his vehicle unlocked and 
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unattended. In the Ross case, the vehicle was left in a 
public alley in violation of an ordinance which required 
the same to be locked. The Court stated: 

“An unlocked motor vehicle creates little more risk 
of theft than an unlocked bicycle, or for that matter 
an unlocked house, but it creates much more risk that 
meddling by children, thieves, or others will result in 
injuries to the public. The ordinance is intended to 
prevent such consequences. Since it is a safety meas¬ 
ure, its violation was negligence. This negligence 
created the hazard and thereby brought about the harm 
which the ordinance was intended to prevent. It was 
therefore a legal or ‘proximate’ cause of the harm. 
Both negligence and causation are too clear in this 
case, we think, for submission to a jury.” 

In the Schaff case the vehicle was left unlocked and 
unattended on a private parking space and hence the 
ordinance referred to in the Ross case was not applicable. 
Nevertheless, this Court held that: 

“Under that ruling, the evidence in the present case 
should have been submitted to the jury with instruc¬ 
tions to find for the plaintiffs if they found that the 
defendant’s driver was negligent in leaving the car 
unlocked and that this negligence was a proximate 
cause of the accident.” 

The following language of this Court in the Ross case 
is particularly pertinent and we respectfully suggest ap¬ 
plicable to this case: 

“The fact that the intermeddler’s conduct was itself 
a proximate cause of the harm, and was probably 
criminal, is immaterial. Janof v. Newsom involved a 
statute which forbade employment agencies to recom¬ 
mend servants without investigating their references. 
An agency recommended a servant to the plaintiff with¬ 
out investigation, the plaintiff employed the servant, 
and the servant robbed the plaintiff. This court held 
the agency responsible for the plaintiff’s loss. In that 
case as in this, the conduct of the defendant or his 
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agent was negligent precisely because it created a risk 
that a third person would act improperly. In such 
circumstances the fact that a third person does act 
improperly is not an intelligible reason for excusing 
the defendant. 

“There are practical as well as theoretical reasons 
for not excusing him. The rule we are adopting tends 
to make the streets safer by discouraging the hazard¬ 
ous conduct which the ordinance forbids. It puts the 
burden of the risk, as far as may be, upon those who 
create it. Appellee’s agent created a risk which was 
both obvious and prohibited. Since appellee was re¬ 
sponsible for the risk, it is fairer to hold him respon¬ 
sible for the harm than to deny a remedy to the 
innocent victim.” 

The evidence clearly supports the trial Court’s findings 
of fact as to the manner in which the tractor was left 
unattended by the Appellant. The authorities cited above 
support the fact that such conduct is negligent. 

2. THE TRIAL COURT'S FINDINGS THAT THE NEGLIGENCE 
OF THE APPELLANT WAS THE PROXIMATE CAUSE AND 
THAT THE BOY WHO STARTED THE BULLDOZER WAS 
NOT NEGLIGENT AND WAS NOT AN INTERVENING CAUSE 
WAS SUPPORTED BY THE EVIDENCE. 

The only other question which appears to be presented 
on this appeal is whether or not the trial Court correctly 
found that the negligence of the Appellant was the proxi¬ 
mate cause and that the child who started the bulldozer 
was not guilty of negligence and was not, therefore, an 
intervening cause. The record discloses that in arriving 
at this conclusion the trial Court gave careful considera¬ 
tion to the age, intelligence, experience and capacity of 
the child, together with the danger with which he was 
confronted. The trial Court found, as a fact, that the 
operator of the bulldozer had observed throughout the 
day that the bulldozer was attractive to the children who 
had congregated on this lot and that they congregated 
around it when it was not in motion, and that when he 
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left the bulldozer he observed several children of tender 
years playing near it (J. A. 10). The Court further 
found as a fact that because of the manner in which the 
operator had left the bulldozer it could very easily be put 
into motion by the slightest contact with the starter and 
under these circumstances, it was a dangerous instru¬ 
mentality (J. A. 9-10). The question then arises as to 
whether or not the Appellant should have foreseen that 
one of these children, or any child of tender years, who 
happened upon the scene might be attracted to the bull¬ 
dozer and succeed in placing it in operation. 

The trial Court concluded that the negligence of the 
Appellant was the proximate cause of the damage sus¬ 
tained by the Appellee. Proximate cause is ordinarily 
a question of fact, and being a question of fact, the findings 
of the trial Court, sitting without a jury, cannot be set 
aside unless it is found to be clearly in error and not 
supported by any competent evidence. If the conduct of 
the operator of the bulldozer was negligent, as the trial 
Court has, in our view, properly found, then the Appellant 
would be liable for the subsequent damage suffered by the 
Appellee, unless there was some new independent, inter¬ 
vening cause. The Appellant argues that this intervening 
cause was the action of the child, John Lee Richardson, 
in starting the motor and placing this bulldozer in opera¬ 
tion. These actions on the part of the child would not be 
the intervening cause unless these actions could not have 
reasonably been foreseen by the operator of the bulldozer, 
or said actions on the part of the child constituted negli¬ 
gence, which itself was an independent, intervening cause, 
and therefore, the proximate cause of the accident. 

Whether or not a child of this age can be guilty of 
negligence has been the subject of review by this Court in 
only a few cases. However, the rule which has been fol¬ 
lowed appears to be in conformity with the rule generally 
prevailing in other jurisdictions. 
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The general rnle is defined as follows: 

“The age that is sufficient to constitute a child, sui 
juris, so as to charge it with contributory negligence, 
is a difficult question and has been a fruitful source of 
controversy in the courts, and no definite or fixed age 
has ever been agreed on. Except where the child is 
so young as to be incapable of using any care as 
heretofore stated, or where the child is seven in those 
jurisdictions where such a child is held to be incapable 
of contributory negligence, because the child is con¬ 
clusively presumed to be incapable of exercising any 
care for its own safety, as discussed infra Sec. 218, 
it is generally held that, although age is an important 
factor to be considered in determining whether a child 
is capable of exercising any care, it is not the only 
factor to be considered. Hence, whether a child has 
such capacity is to be determined in each case by 
considering not only its age, but also all other factors 
bearing on its capacity, such as its intelligence, experi¬ 
ence, such as, under particular circumstances, its dis¬ 
cretion, previous training, maturity, alertness, and the 
nature of the danger encountered.’’ 

65 C. J. S. Sec. 145, P. 786. 

This Court has said that it is the settled doctrine in 
this jurisdiction, “that the question whether a child of 
tender years has exercised such care as would reasonably 
be expected from a person of his age and capacity is a 
question for the jury, and to be determined by the cir¬ 
cumstances of the particular case ...” Higashi v. Shifflett, 
90 U. S. App. D.C. 302, 195 F. 2d 784. 

The trial Court has found as a fact that the child was 
not guilty of negligence. This finding was proper and is 
not reversible unless found to be unsupported by the 
evidence. It is apparent from the comments of the trial 
Court at the conclusion of the trial, that the Court care¬ 
fully considered the evidence bearing upon the age, train¬ 
ing, education, experience, capacity, and the danger con¬ 
fronting the infant (J. A. 65-66). There is an abundance 
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of evidence to support all of these conclusions by the 
Court. 

The rule followed by the trial Court has been very clearly 
stated in the following language: 

“Defendant’s assertion that plaintiff, a boy nine 
years old, was guilty of contributory negligence as a 
matter of law under the facts and circumstances in 
evidence does not merit serious consideration. 

“The law is clearly established by great weight of 
authority that between the ages of 7 and 14 the ques¬ 
tion of culpability of a child is an open question of 
fact, and must be left to the jury to determine, taking 
into consideration the age, capacity, intelligence and 
experience of the child.” 

Maskaliunas v. Chicago <& W.I.R.R. Co., 31S Ill. 142, 
149 N.E. 23, 26; Germann v. Huston, 23 X.E. 2d 371, 
302 Ill. App. 38. 

Though the language used by the trial Court in its 
findings of fact dictated by the Court at the conclusion of 
the trial refers to a “presumption that he would not be 
liable for torts above the age of seven” (J. A. 66), may 
not be exactly in keeping with the prevailing rule, it is 
apparent from the evidence that the question was one of 
fact for the trial Court, and its findings are amply sup¬ 
ported by the evidence. We believe, however, that even if 
this Court should find the trial Court to have been in 
error in this respect, the error is not prejudicial to the 
Appellant. 

Appellee takes the position that the trial Court’s finding 
that the infant was not negligent was correct, and because 
it wa's^-a-Jfantual issue supported by the evidence, is not 
subject to revi£wv^^ 

However, even if theSufant was negligent, his negligence 
would not relieve the Appellant of liability, unless the 
infant’s negligence was the sole proximate cause. 

“. . . it may be now’ said to be the settled rule that 
if injury be caused by the concurring negligence 
of the defendant and a third person the defendant is 
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liable to the same extent as though it had been caused 
by his negligence alone.” 

Campbell v. D. C., 64 App. D.C. 375, 78 F. 2d 725. 

The trial Court has held as a fact that the child was 
not guilty of negligence and was not an efficient or inter¬ 
vening cause so as to break the chain of causation (J. A. 
11 ). 

“Whether an intervening act breaks the causal con¬ 
nection between negligence and injury depends upon 
whether that intervening cause was reasonably fore¬ 
seeable by the one who was guilty of the negligence. 
If an injury is the natural and probable consequence 
of a negligent act, and it is such as should have been 
foreseen in the light of all the attending circumstances, 
the injury is then the proximate result of the negli¬ 
gence. It is not necessary that the defendant should 
have anticipated the particular injury. It is sufficient 
that his act is likely to result in an injury to someone.” 

Mudrich v. Standard Oil Co., 90 N.E. 2d 859-863, 153 
Ohio St. 31. 

In the final analysis, therefore, the crux of this case 
rests upon the answer to the question: Could the conduct 
of the child have been reasonably foreseen by the 
Appellant? 

The Supreme Court of the United States has held that 

“Children, wherever they go, must be expected to 
act upon childish instincts and impulses; and others 
-who are chargeable with a duty of care and caution 
towards them must calculate upon this, and take pre¬ 
cautions accordingly.” 

McDermott v. Severe, 202 U. S. 600-609, 50 L. Ed. 1162. 

“. . . the law discriminates between children and 
adults, the feeble and the strong, and only requires of 
each the exercise of that degree of care to be reason¬ 
ably expected in view of his age and condition.” 

Union Pacific Railway Co. v. McDonald, 152 U. S. 262, 
281, 38 L. Ed. 434. 
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We respectfully suggest, therefore, that the trial Court 
properly found that the negligence of the Appellant was 
the proximate cause of Appellee’s injury. 

CONCLUSION 

The findings of fact, which are the subject of this appeal 
were supported by adequate and substantial evidence, 
and the judgment of the Court in favor of the appellee, 
Home Laundry and Dyeing Company, Inc., a corporation, 
to the use of Central Manufacturers’ Mutual Insurance 
Company, a corporation, against the Appellant, should 
be affirmed. 

Respectfully submitted, 

Albert E. Brault and 
Denver H. Graham, 

Attorneys for Appellee, 

Home Laundry and Dyeing 
Company, Inc. 

516 Transportation Building 
Washington, D. C. 
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